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Foreword

Iii Federal Recngnition of the Rights of Minority Language Groups
Arnold Leibowitz examines some of the federal laws, policies, and court
decisions pertaining to the civil rights of minority language citizens in the
areas of political, legal, economic, and educational access. The narrative
summary points up the progress that has been made and the areas where
minority language group access to full participation remains limited. The
author concludes his discussion with recommendations for coordinating
continued efforts to remove the remaining barriers to full participation by
these groups.

Arnold Leibowitz, a constitutional attorney practicing in Washington,
D.C., is special counsel to the U.S. Senate Subcommittee on Immigration
and Refugee Policy. He was formerly president of the Institute of Inter-
national Law and Economic Development and legal adviser to the Guam-
Virgin Islands constitutional convention. From 1964 to 1966 he served as
general counsel for the Commission on the Status of Puerto Rico. He holds
an A.B. degree from Columbia College and an LL.B. degree from Yale Law
School, and he did graduate work in jurisprudence at the University of
Heidelberg. His publications include The Bilingual Education Act: A
Legislative Analysis (National Clearinghouse for Bilingual Education,
1980), Educational Policy and Political Acceptance: The Imposition of
English as the Language of Instruction in American Schools (Center for
Applied Linguistics, 1971), and "English Literacy: Legal Sanction for
Discrimination" (Notre Dame Lawyer, 1969). In 1979 he prepared a special
report for the National Institute of Education entitled "The Official Char-
acter of the English Language in the United States."

One of the activities of the National Clearinghouse for Bilingual Educa-
tion is to publish documents addressing the specific information needs of
the bilingual education community. We are proud to add this distinguished
publication to our growing list of titles. Subsequent Clearinghouse products
will similarly seek to contribute information that can assist in the education
of minority culture and language groups in the United States.

National Clearinghouse
for Bilingual Education



Introduction

As an extension of the early civil rights movement, over the last several
decades there has been a growing recognition of the needs and rights of
minority language speakers. Awareness of the difficulties in assuring equal
access at all levels of society for those of limited. English proficiency has
increased considerably. This volume surveys some of the legislative,
a'ministrative, and judicial steps that have been taken in the political,
legal, economic, and educational arenas to guarantee these civil rights to
the minority language citizen.

The chapter on political access describes the federal efforts to ensure the
full participation of minority language citizens in the electoral process.
From the Voting Rights Act of 1965 and its ensuing amendments, to
Supreme Court decisions on voting rights cases, initiatives to eliminate
barriers to effective voter access to the political system are examined.

Next, the author analyzes federal recognition of the rights of minority
language citizens to equal protection and due process of law under U.S.
civil and criminal codes. Included are discussions of the use of court inter-

preters, the issue of conducting proceedings and judicial process in a speci-
fied language, and the area of bilingual access to government or institu-

tional services and information.
The opportunity for employment and economic advancement without

discrimination on the basis of race, religion, sex, or national origin is vital to

every individual. Chapter 3 addresses legislative, judicial, and regulatory
remedies that remove arbitrary barriers to occupational opportunities and
economic advancement for members of minority language groups. Among

the issues are the use of tests and educational requirements that mask dis-

crimination on the basis of national origin and English literacy require-
ments as a basis of employment.

Learning in the public school system has been a traditional means for
many minorities in the United States to gain the skills and credentials that
allow for greater social and economic advancement. For the minority
language student, however, programs offered only in English can deny him
or her equal access to that education. To overcome this disadvantage,
bilingual education programs are now offered, designed to allow students
to learn academic concepts in their home language while they learn a sec-
ond languageEnglish, in the case of the United States. The chapter on



educational access is a brief review of some of the federal legislative initia-
tives in the field of bilingual educa'ion.

The narrative summary of these legislative, administrative, and judicial
efforts to recognize the needs and secure the civil rights of minority
language citizens is followed by the texts of the pertinent court decisions
selected by the author. It is hoped that the inclusion of these texts will
provide a useful reference to the historical and legal bases for improving
minority language groups' access to full political, legal, economic, and
educational participation in U.S. society.

6
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Political Access

In a continuing effort to improve access to the political system through the
polling place, the U.S. governmentat the legislative, executive, and
judicial levels - -has attempted to remove barriers to minority participation.
The legislative approach began with the Voting Rights Act of 1965, in
which Congress directed its attention to the use of English literacy tests
designed to prevent the registration and suffrage of southern Blacks. The
act stated "that the right of citizens of the U.S. to vote is not denied or
abridged on .ccount of race or color." It suspended any test or device as
prerequisite to voting in any state or political subdivision where such
devices had been in fctce and where fewer than 50 percent of the eligible
voters had regist.:ed or voted in the 1964 presidential election. The phrase
"test or device" was defined broadly to mean any demonstration of (1) the
ability to read, write, understand, or interpret any matter; (2) educational
achievement or knowledge of any subject; or (3) good moral character. The
federal ban on these English literacy tests or other education, prerequi-
sites could be lifted if a state or county could prove that it had not em-
ployed such tests to deny or abridge the right to vote "on account of race or
color."

The congressional decision to ban English literacy tests emerged from
extensive hearings on the problem of discrimination against the southern
Black voter in the administration of these tests. President Lyndon John-
son emphasized the need to address this problem in presenting the pro-
posed legislation to Congress:

Every American citizen must have an equal right to vote. There is no reason which
can excuse the denial of that right. There is no duty which weighs more heavily on
us than the duty we have to insure that right.
Yet the harsh fact is that in many places in this country men and women are kept
from voting simply because they are Negro.'

Congress reaffirmed this view:
The past decade has been marked by an upsurge of public indignation against the
systematic exclusion of Negroes from the polls that characterizes certain regions of
this Nation.... Many decisions have held that such tests were not conceived as and
are not designed to be bona fide qualifications in any sense, but are intended to
deprive Negroes [of] the right to register to vote. The only real function they serve
is to foster racial discrimination.'
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The Supreme Court, when reviewing this legislative history in 1966,
stated that the force of the act would be to permit "millions of non-White
Americans . . . to participate for the first time on an equal basis in the gov-
ernment under which they live.'" In upholding the key portions of the
Voting Rights Act the Court said:

The Act su3bends literacy tests and similar devices for a period of five years from
the last occurrence of substantial voting discrimination. This was a legitimate re-
sponse to the problem, for which there is ample precedent in Fifteenth Amendment
cues.... Underlying the response was the feeling that States and political subdivi-
sions which had been allowing White illiterates to vote for years could not sincerely
complain about "dilution" of their electorates through the registration of Negro
illiterates. Congress knew that continuance of the tests and devices in use at the
present time, no matter how fairly administered in the future, would freeze the
effect of past discrimination in favor of unqualified White registrants.'

But the focus of discussion relating to obstacles to minority voting
changed in March 1975 when the House Judiciary Committee's Subcom-
mittee on Civil and Constitutional Rights met to consider the second five-
year extension of the Voting Rights Act of 1965. As expected, the first few
witnesses testified on the progress in Black registration and voting made
possible by the 1965 statute and on the need to continue the protections
afforded by the act. There followed, however, a profusion of testimony on
the obstacles facing Spanish-speaking citizens trying to exercise their right
to vote.

The Civil Rights Commission reviewed the legal and practical barriers
facing non-English-speaking voters, despite changes already mandated by
local litigation:

The need for minority [language] poll workers is accentuated in areas where large
portions of the population do not speak English. Communication between a non-
English speaker and a person who speaks only English becomes almost impossible.
As a result the poll worker may become angry, the voter frustrated or embarrassed
and not vote.

Recent legislation in California and court orders in New York require the recruit-
ment of bilingual poll workers, but this has not always been carried out adequately.

The need for adequate assistance in the voter's language is perhaps best exempli-
fied by the situation on November 5, 1974, at the Tuba City precinct on the Navajo
Reservation in Coconino County, Arizona. Since many Navajos do not speak or
read English, they needed assistance in the use of voting machines and in trans-
lating the ten propositions on the ballot. Even though there were thirteen voting
booths, there was only one interpreter to assist all the voters who needed help.
Consequently the lines were three hours long throughout the day. Many people left
without voting and indicated that they would not want to vote again because of the
difficultieF they encountered.

Bilingual materials are needed if a non-English-speaking voter is to cast an effective
ballot.'

4
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The commission then recommended:

The Department of Justice should take action to ensure [that] minority citizens
whose usual language is not English receive adequate election materials and neces-
sary assistance in their usual languages.'

The Department of Justice had conducted a state-by-state review of this
problem, studying the changing statutory mandates and the extensive
litigation that in many cases had given rise to them. The department sub-
mitted the survey during the committee hearings,' supporting the need to
respond at the federal level to the problems of minority language groups.

The most effective testimony came from representatives of the commu-
nity groups themselves, who linked voting discrimination to lack of partici-
pation in public office by minority language groups and to their failure to
receive appropriate social services. Thus, Vilma Martinez, Director of the
Mexican American Legal Defense and Educational Fund (MALDEF),
testified:

In 1970, of 15,650 major elected and appointed positions at all levels of Govern-
ment, Federal, state and local, only 310, or 1.98 percent, were held by Mexican
Americans. This result is no mere coincidence. It is the result of manifold discrimi-
natory practices which have the design and effect of excluding Mexican Americans
from participation in their own Government and maintaining the status quo....
Language has been r raurrent problem in qualifying to vote and in voting itself.
MALDEF has broug actions alleging the unconstitutionality of English-language
literacy tests in Arizona and the State of Washington. We have attacked the State
of California statute which prohibited use of the Spanish language at the poll;ng
place. And in Texas, we overturned that State's prohibition on assistance to voters
who could not read the ballot.'

Jack J. Olivero, chairman of the Board of Directors of the Puerto Rican
Legal Defense and Education Fund (PRLDEF), testified similarly:

Because of the discrimination in housing, employment, and education, most of the
Puerto Rican community remains in ghettos, or barrios, and continues to use Span-
ish as their primary or exclusive language. The elective process will remain incom-
prehensible to the Puerto Rican community unless it is in Spanish and English....

Puerto Ricans who traditionally vote in great numbers on the Island are often
apathetic when it comes to politics on the mainland United states. This is not a
natural apathy but a result of discrimination and alienation from the political
process. The use of bilingual election officials changes the hostile voting environ-
ment often faced by the Puerto Rican community....
The effect of the Voting Rights Act on the Black voters of this Nation has been
immeasurable. We are now seeing more and more Black mayors and legislators. I
would like to see the Puerto Rican voter be given these same protections and see the
past discrimination remedied. Presently there is only one Puerto Rican U.S. Con-
gressman, Hon. Herman Badillo, and only one Puerto Rican mayor, Mauricio
Ferre of Miami, Florida. This picture could change dramatically if these amend-
ments were adopted.'
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To many on the committee, this concern was unfamiliar and un-
expected. But the testimony was overwhelming. After thirty-four witnesses
before the subcommittee and three days of debate in the full committee, a
bill, H.R. 6219, was submitted to the full House. With minor alterations it
became the Voting Rights Act of 1975 and contained two separate titles
dealing with bilingual voting rights.

The 1975 amendments to the Voting Rights Act broadened the 1965 law
to include the issue of discrimination against "citizens of language minori-
ties" and banned practices denying the right of any citizen of the United
States to vote "because he [or she] is a member of a language minority
group."

A new congressional finding was set forth:

The Congress finds that, through the use of various practices and procedures,
citizens of language minorities have been effectively excluded from participation in
the electoral process. Among other factors, the denial of the right to vote of such
minority group citizens is ordinarily directly related to the unequal educational
opportunities afforded them, resulting in high illiteracy and low voting participa
tion. The Congress declares that, in ordet to enforce the guarantees of the four-
teenth and fifteenth amendments to the United States Constitutionjt is neces-
sary to eliminate such discrimination by prohibiting t,',eae practices, and by pre-
scribing other remedial devices.10 [Emphasis supplied.]

The new finding was significant not only because it directed the law to
minority language populations, but also because, as the stressed phrases
show, Congress related the voting problems to educational discrimination.
In this respect, the legislators were responding to both testimony and case
law. The testimony particularly noted the political practices of Texas:

. . . Texas does not now and never has conducted its elections in any language but
English. This even though approximately one-third of the Mexican Americans in
Texas, though literate in Spanish, are unable to speak, read, or write the English
language....
. . . The school system in the State of Texas has done little if anything to prepare
Mexican Americans or Blacks to compete equally with Anglos in the Texas politi-
cal system. Although clearly one of the most wealthy states in the Union, Texas
ranks among the lowest in funds spent on education and it record of minority edu-
cational achievement is more dismal than that found in any of the so-called
"covered jurisdictions." . . . In an examination of the crucial areas of functional
illiteracy and median school years completed one finds that 33.8 percent of Texas
Mexican Americans are functionally illiterate while the figures for Blacks in the
covered jurisdictions range from 18.4 percent in Virginia to 28.4 percent in Missis-
sippi. A similar pattern in median school years completed finds the Mexican Amefi.
can in Texas at 7.2 years while Blacks in the covered jurisdictions range from a low
of 7.5 years in Mississippi to a high of 8.6 years in Virginia."

This testimony, largely duplicated in the House and Senate report on the
bill, was also noted in the judicial cases that had not only demanded
political redress for minority language groups but had also linked political
lnd educational concerns. In Graves v. Barnes (1972) the federal district
court said:
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There is no aspect of human endeavor, in general and of American life in particu-
lar, in which the ability to read, write and understand a language is more impor-
tant than politics....
There can be no doubt that lack of political participation by Texas Chicanos is
affected by a cultural incompatibility which has been fostered by a deficient educa-
tional system. If this court ignores the reason for the minimal impact of Mexican
Americans . . . "it will prove that justice is both blind and dead."" [Citations
omitted.]

Educational segregation as a factor in political isolation" was noted in
1972 by the Supreme Court in voting rights cases involving Mexican
Americans:

"... cultural incompatibility ... conjoined with the poll tax and the most restric-
tive voter registration procedures in the nation, have operated to effectively deny
Mexican Americans access to the political processes in Texas even longer than the
Blacks were formally denied access by the White primary.""

Congress suggested prescribing remedial devices related to the educa-
tional question. In addition, Congress used the precise language of the 1974
Bilingual Education Actthus linking the political and educational con-
cerns of minority language groupswhen it said such minority citizens are
from environments in which the dominant language is other than English.

The parallel with the Bilingual Education Act is seen in the sections of
the 1975 Voting Rights Act that specifically require voting procedures and
materials in a language other than English:

The Congress further finds that, where State and local officials conduct elections
only in English, language minority citizens are excluded from participating in the
electoral process. In many areas of the country, this exclusion is aggravate4 by acts
of physical, economic, and political intimidation. The Congress declares that, in
order to enforce the guarantees of the fourteenth and fifteenth amendments to the
United States Constitution, it is necessary to eliminate such discrimination by pry
hibiting English-only elections, and by prescribing other remedial devices."

In expanding the Voting Rights Act, Congress developed two distinct
triggers to identify areas with differing barriers to full participation in the
political process by minority language groups. The remedies set in opera-
tion by these triggers mirror the differences in the evidentiary record on the
severity of voting discrimination against minority language citizens. Title II
contains the prohibition and remedies for those jurisdictions with more
serious problems, while Title III imposts more lenient restrictions upon
areas with less severe voting difficulties.

Title II's trigger mechanism involves the expansion of the definition of
"test or device" to include "the use of English-only election materials in
jurisdictions where more than five percent of the voting age citizen popu-
lation is comprised of any single language minority group." A "test or
device" was prohibited by the 1965 act in areas where there was less than
50 percent registration or turnout in the most recent presidential election.
Since this condition is continued in the 1975 Voting Rights Act, there must

7
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be both less than 50 percent registration or turnout in a presidential elec-
tion and at least 5 percent minority language group population in a juris-
diction for the Title I I trigger to be activated.

Where the two criteria are met, Title II applies the 1965 act's remedies
of requiring federal preclearance for all voting procedure changes and
designating federal observers and examiners to serve in the covered areas.
Moreover, Title II not only prohibits the triggering "test or device" in those
areas, as does the 1965 act, but also mandates the implementation of
bilingual election procedures. During the ten years the act is in effect,
English-only elections are banned in areas under Title II coverage.'

Title II coverage extends to the entire states of Alaska, Arizona, and
Texas, three counties in California, five counties in Florida, two counties
each in the states of New York and South Dakota, two townships in Michi-
gan, and one county each in Colorado and North Carolina. The number of
jurisdictions affected in each state and the minority language groups
covered are indicated in Table 1.

Title III similarly mandates bilingual election materials and information,
but Title III procedures are less severe than their Title II counterparts. The
bilingual election requirement is the only one borrowed by Title III; pre-
clearance and federal examiners remain exclusively part of Title II.
Although the remedies are less severe than those of Title II, Title III is
more easily triggered. A state or political subdivision is brought within the

Table 1
Number of Jurisdictions Covered under
Section 411) (4) of the Voting Rights Act

Language Minority Group

State
Spanish
Heritage

American
Indian Other Total

Alaska 22 22
Arizona 14 4 18

California 3 3
Colorado 1 1

Florida 5 5

Michigan 2 2
New York 2 2
North Carolina 1 1

South Dakota 2 2

Texas 254 254
TOTAL 281 7 22 310

Source: Federal Register 42, no. 134 (13 July 1977). Choctaw and McCurtain
counties in Oklahoma were subsequently removed from coverage under Section 4(f)
(4) by court order (Counties of Choctaw and McCurtain, State of Oklahoma v.
United States, C.A. No. 76-1250 (D.D.C. 12 May 19781).
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purview of Title III if a single minority language group constitutes 5 per-
cent of the total voting-age citizen population, and if the illiteracy rate of
that group is greater than the national average. For purposes of this title,
illiteracy is defined as failing to complete the fifth primary grade, the level
at which a minimum comprehension in English ordinarily would be
achieved."

Differences between Title II and Title III coverage also exist in the
jurisdictional level at which they are applied. Unlike Title II, Title III may
cover an entire state without automatically including every political sub-
division within it. In order for a smaller government unit to be covered, it
must also meet the 5 percent minimum requirement; i.e., at least 5 percent
of its population must be a single minority language group. If the popula-
tion of a political subdivision does not contain 5 percent of the same single
minority language group that triggered statewide coverage, then that sub-
division is not obligated to provide bilingual election materials.

Title III's coverage is far more national in scope than that of Title II. The
data in Table 2 show coverage extending to 397 political subdivisions in
thirty different states. Over half the jurisdictions found to be covered under
Title II are also covered under Title III with respect to the same minority
language group.

It is also easier for a local jurisdiction to be subsequently released from
the Title III provisions. A state seeking to exempt itse from Title III need
only show that the illiteracy rate for the gingering language group has
receded to a level no higher than the national average. Release from Title
II, on the other hand, can only be achieved after obtaining a declaratory
judgment that the state's English-only elections have not been used in a
discriminatory fashion against any minority language group for ten years
preceding the filing of action.

The term "language minority" or "language minority group" is not
defined in educational terms but is defined racially in accordance with the
Bureau of the Census classification:'8 "persons who are American Indian,
Asian American, Alaskan natives, or of Spanish heritage. "" This definition
was adopted since these were the groups that were shown to have been
discriminated against in voting.

The definition of those groups included in "language minorities" was determined on
the basis of the evidence of voting discrimination. Persons of Spanish heritage was
the group most severely affected by discriminatory practices, while the documenta-
tion concerning Asian Americans, American Indians, and Alaskan natives was
substantial.
No evidence was received concerning the voting difficulties of other language
groups....
It is not the intention of Congress to preclude other language minority groups from
presenting their evidence of voting discrimination to the courts or to the Attorney
General for appropriate relief.'

The definition was adopted also because of the emphasis on race and
color in the 1965 act and because of the questionwhich remained un-

9



Table 2
Number of Jurisdictions Covered under
Section 203 (c) of the Voting Rights Act

Language Minority Group

State
Spanish
Heritage

American
Indian Other Total

Alaska 14 14
Arizona 14 4 18
California 38 1 1 40
Colorado 34 1 35
Connecticut 1 1

Florida 6 1 7
Hawaii 4 4
Idaho 1 1 2
Kansas 3 3
Louisiana 1 I

Maine 1 1

Michigan 8 1 9
Minnesota 2 2
Mississippi 1 1

Montana 7 7

Nebraska 1 I 2
Nevada 3 2 5
New Mexico 32 5 37
New York 3 3
North Carolina 4 4
North Dakota 5 5
Oklahoma 2 23 25
Oregon I I 2
South Dakota 7 7
Texas 143 143
Utah 2 2 4
Virginia 1 1

Washington 4 1 5
Wisconsin 1 3 4
Wyoming 4 1 5

TOTAL 302 76 19 397

answeredof whether being Spanish surnamed or of Spanish heritage
made one a member of a particular "race" under the Fifteenth Amend-
ment. Although the Civil Rights Commission and the Department of
Justice argued that it did, the statute as passed expanded the authority on
which Congress was acting to include the Fourteenth Amendment.

The constitutional basis for remedial action for minority language groups
is still debated. It has been raised specifically with respect to the use of an

10
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at-large voting pattern to dilute the voting rights of minority language
groups. The Fifth Circuit Court of Appeals held in U.S. v. Uvalde Consoli-
dated Independent School District' that such a voting procedure is banned
by the 1975 Voting Rights Act. The decision was based on the statutory
language and legislative history. which had relied on the Fourteenth
Amendment. The court noted that if "groups identifiable only by linguistic
characteristics are not race or color groups, .. . Congress has no Fifteenth
Amendment authority to legislate for their protection." In addition, the
plurality opinion in City of Mobile v. Bolden" had suggested that "the
Fifteenth Amendment applies only to practices that directly affect access
to the ballot" and is, therefore, not relevant to cases involving at-large
districting." The Fifth Circuit interpreted the 1975 amendments broadly:
"In 1975, a central concern of the Congress was the need to protect
language minority groups from practices that deprived them of equal politi-
cal participation. . . The Congress specially invoked Fourteenth Amend-
ment authority for the extension designed to alleviate the problems faced
by Mexican American voters in exercising their votes.""

The issue had arisen with respect to the applicability of the 1975 Voting
Rights provisions to a local school board election. The Fifth Circuit
followed previous voting rights cases in saying:

In our opinion Congress intended to forbid racial, color, and language minority
discrimination in all of the myriad elections reached by Section 2. The legislative
history of the 1975 amendments to the Act not only emphasizes the discriminatory
use of at-large districting to dilute the votes of Mexican Americans, but focuses in
particular on the use of such districting plans by Texas school boards."

The 1975 Voting Rights Act amendments were foreshadowed by a series
of court cases that had challenged the constitutionality of English literacy
tests given to voters literate in other languages and that were cited a
number of times during the congressional hearings.

In Cardona v. Power," decided in 1966, the appellant, literate in Spanish
but not in English, challenged the New York State English literacy test, as
a condition of suffrage, as violative of due process and equal protection. The
U.S. Supreme Court could not determine from the record whether the
appellant was covered by a special provision of the Voting Rights Act of
1965 (discussed below) that had been passed after the case was initiated.
The Supreme Court, therefore, remanded for fuller development of the
record. But the Court went further and questioned whethereven if it
should be found that the appellant was not within the coverage of the
Voting Rights ActNew York would wish to continue its English literacy
requirements in view of the congressional intention set forth in the act."

Justices Douglas and Fortas, dissenting from the refusal of the Court to
decide the case, felt there was no rational basisconsidering the
importance of the right at stakefor denying the franchise to those with
equivalent literacy qualifications. They would have given the appellant,
qUite apart from any federal legislation, a constitutional right to vote in
New York on a parity with an English-speaking citizeneither by

11
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providing a Spanish literacy test in place of the English one in her case, or
by a certificate showing completion of the sixth grade in a school in Puerto
Rico." Justice Douglas, who wrote the dissenting opinion, noted his doubt
whether literacy was a useful prerequisite to the exercise of the franchise,
but he did not question the state's constitutional right to set suck a limited
standard. What he did say was that a literacy test restricted to English was
constitutionally unfair since it placed a "heavier burden" on the Spanish-
speaking U.S. citizen. Justice Douglas stressed the point that the right to
vote is a "fundamental matter in a free and democratic society," and for
that reason "a far sterner test is required when a lawwhether state or
federalabridges" such a right."

In Castro v. State of Callfornie the California Supreme Court sitting en
bane in 1970 followed the U.S. Supreme Court's suggestion in Cardona and
struck down as violative of the equal protection clause the California
English literacy requirement when applied to voters literate in Spanish.
Later, other courts, following the reasoning of Castro and Justice Douglas
in Cardona, went further in their remedial orders, requiring voting
materials in Spanish where the voters did not understand English." Con-
gress, then, in the 1975 Voting Rights Act amendments, fashioned
remedies already put forth and tested in the courts.

As Cardona indicated, the Puerto Rican voters who came to New York
were especially handicapped by the English literacy requirements, having
been educated in Spanish-language schools in Puerto Rico. Section 4(e) of
the Voting Rights Act of 1965 had taken special cognizance of the impact
on Puerto Rican voters of English literacy tests. This section, a harbinger of
the 1975 concern with minority language groups, was introduced by
Senator Robert Kennedy and supported by Senator Jacob Javits. It
provided that:

No person who demonstrates that he has successfully completed the sixth primary
grade in a public school in, or a private school accredited by, any State or territory,
the District of Columbia, or the Commonwealth of Puerto Rico in which the
predominant classroom language was other than English, shall be denied the right
to vote in any Federal, State, or local election because of his inability to read, write,
understand, or interpret any matter in the English language...."

In sum, Section 4(0 suspended the state English literacy tests if the voter
had completed the sixth grade in a U.S. school where the language of
instruction was other than English.

The Supreme Court in Katzenbach v. Morgan," with Justices Harlan
and Stewart dissenting, held Section 4(e) constitutional, saying it fell within
the federal enforcement powers of the Fourteenth Amendment. The Court
reasoned that Congress might have decided that the application of New
York's English literacy requirement in order to deny the vote to a person
with a sixth grade education in Puerto Rican schools constituted invidious
discrimination in violation of the equal protection clause." The Court
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confined its examination to whether there could have been any factual
basis to sustain such a congressional judgment; it referred only briefly to the
sociological datawhich had been discussed at some length by the lower
courts"in citing the existence of Spanish newspapers, radio broadcasts,
and television programs in New York. These could have provided a
possible basis for the congressional judgment that an English literacy test
was no longer necessary to ensure an informed electorate and now had a
primarily discriminatory effect." Also, the Court stressed the importance
that Congress could have attached to the right to votea right vital to
-Puerto Ricans seeking equal participation in other areas of public life."
This view of the vote as a method of bringing equality in social services
was, of course, the position later taken by Congress in the 1975

amendments to the Voting Rights Act.
The Supreme Court holding thus went beyond the decision in a

companion case in the lower courts which had been limited to Puerto
Ricans. In United States v. Monroe County Board of Elections," the
federal government applied for a temporary restraining order against the full
application of the New York State constitution's literacy requirement" and
an order requiring the board of elections to register all persons who could
qualify as voters under Sectit. a 4(e). The United States District Court for
the Western District of New York, sitting as a three-judge court,
unanimously upheld the constitutionality of Section 4(e), but it did so on
the basis of the territorial clause" and the Fourteenth Amendment in
relation to Puerto Rico only.

We conclude, therefore, that because of the sui generis circumstances present in the
instant case, Congress could correct, under its general Fourteenth Amendment
powers that which tended to dilute and frustrate a course and policy it had
deliberately followed for so long, in upgrading the people of the Island of Puerto
Rico to full and complete American citizenship."

The Supreme Court's rationale permitted Congress to go beyond the
special case of Puerto Rico in responding to the problems of minority
language groups in the United States. Congress understood this.

The Morgan case has enormous significance for the bill now before us. The Court
approved the exercise of congressional power to enfranchise language minorities
who are being denied the right to vote because of their inability to read or
understand English. In that instance, Congress suspended the New York State
statute requiring ability to understand English as a prerequisite for voting as it
applied to Puerto Rico residents. Later litigation under that section held that New
York must provide bilingual election materials, as well as allow Spanish-speaking
Puerto Ricans to vote. ...
H.R. 6219 is merely an extension of the legislative and constitutional principles
approved by the Supreme Court.... Unlike the provision sustained in Morgan,
which was limited to one group, this bill would enfranchise four language
minorities: persons of Spanish heritage (including Puerto Ricans), American
Indians, Alaskan natives, and Asian Americans. These are the groups which, the
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evidence shows, have been subjected to voting discrimination. In suspending
English-only elections, this bill does no more than the statute upheld in Morgan. In
applying the special remedies of the present Act through Title 11, H.R. 6219 does no
more than the law validated in South Carolina v. Katzenbach. And in mandating
bilingual elections, it affords a remedy implicit in the provisions sustained in
Morgan, and required by later court decisions."

In 1970 Congress amended Section 4(e) to drop the sixth grade schooling
requirement and came close to covering the Cardona situation:"

The implementation experience of the Voting Rights Act with respect to
minority language groups is still limited. A recent survey conducted by the
Federal Election Commission (FEC)." found that locally based plan-
ning for the delivery of bilingual voter services was at a very low level.
Cooperative planning and preparation involving consultation with local
minority language groups was minimal. The commission concluded that
election officials in many jurisdictions did not appear to be making
maximum use of available census and other statistical information on the
distribu..ion of minority language populations. In assessing the need for
bilingual services, the commission found that many administrators relied
improperly upon the proportion of registered voters who are minority
language citizens or on the actual demand on election day for minority
language materials or oral assistance. The commission recommended that
administrators be made aware of the need to go beyond such methods of
assessment and of the need for more extensive cooperation with local
community organizations in planning and delivering bilingual voter
services.

But the FEC's most significant finding was that there had been
insufficient efforts to register members of minority language groups who
were eligible to vote. Thus, the most important barrier to the political
participation of minority language citizensregistrationhad been largely
ignored. The commission believed this was the area of greatest need for
these potential voters, and an area in which local election administrators
were least or least able to invest efforts. To remedy this the
commission recommended closer coordination with local community
groups. Registration, the FEC maintained, was one area where volunteers,
interested parties, and organizations could contribute effectively to
increasing electoral participation, going beyond a monitoring role on
election day.

The commission's one positive finding was the widespread availability of
bilingual oral assistance, an approach emphasized by the Justice
Department's implementation guidelines." Nevertheless, the FEC felt that
deployment of bilingual polling place personnel was all too often a matter
of chance rather than of careful design. Local administrators were less
scrupulous titan they should have been about the linguistic competencies of
polling place personnel whose function was to provide bilingual oral
assistance to non-English-speaking voters. Until more care was devoted to
systematic and effective placement of bilingual precinct board members,
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and until there was proper insistence upon adequate qualifications and
training for such personnel, the commission felt that the benefits of
providing oral assistance at the polls were not likely to be fully realized.

The commission's survey found that printed materials were available in
the minority language as well as English. However, faulty translations,
poor distribution methods, and inadequate publicity concerning the
availability of these materials limited their effectiveness.

Nevertheless, the commission's pressure and the force of the 1975
amendments to the Voting Rights Act apparently made a substantial dif-
ference in the registration of Spanish heritage Americans in the 1980
election. The states with the largest number of counties covered by the
language minority provisions are Arizona (covered statewide by Section 4),
California, Colorado, New Mexico, and Texas. In 1980, 56.7 percent of
age-eligible Hispanics registered in those five states, an increrze of 44
percent over the 1976 figures.'

This brief review of legislative, executive, and judicial initiatives in the
area of voter access '.o the political system shows that in the more than
fifteen years since passage of the Voting Rights Act of 1965, the range of
minorities aided and the scope of remedies suggested has grown
considerably, with increasing attention being focused on the barriers
encountered by minority language citizens. From the initial stages of voter
registration to the actual balloting on election day, the drive for equal
access to the political arena for all citizens continues.

Note: In June 1982, Congress passed and the president signed into law a
twenty-five year extension of the Voting Rights Act. The minority lan-
guage provisions were left intact in the new legislation.
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Legal Access

In the criminal justice system the recognition of the special needs of those
with limited English skills has arisen, but without the same statutory
reference to minority language groups found in the political system. Again,
the issue first surfaced sporadically in case law and then received more
general treatment in federal legislation. Lower federal courts held that the
selection of a grand jury based upon English literacy might be a violation of
due process of law," a position consistent with the Voting Rights Act cases
a few years later. The finding in another federal case, United States ex re!
Negron v. New York," was that a defendant with a severe language
difficulty had the right to a translator at state expense. In practice, a
number of federal courts had already begun to use interpreters in criminal
trials."

The Court Interpreters Act of 1978" generalized upon this ruling and
provided for the use of interpreters in United States courts. The act requires
the services of an interpreter in any criminal or civil action initiated by the
United States in a U.S. District Court where a party or witness "speaks only
or primarily a language other than the English language . .. so as to inhibit
such party's comprehension of the proceedings or communication with
counsel or the presiding judicial officer or so as to inhibit such witness'
comprehension of questions and the presentation of such testimony." The
director of the Administrative Office of the United States Court "in those
districts ... where it [is] advisable" may also authorize the full-time
employment of certified interpreters."

Earlier versions of the act would have granted greater formal recognition
to minority language groups. The Senate version, the Bilingual Courts
Act," would have established bilingual judicial districts where "at least 5
percentum or 50,000 of the residents of that district, whichever is less, do
not speak or understand the English language with reasonable facility," a
standard similar to that of the Voting Rights Act of 1975.

Legislation has been introduced" in the last several sessions of Congress"
seeking a major language change in the operations of the Federal District
Court in San Juan, Puerto Rico. It would permit the filing of pleadings in
Spanish or English and the conduct of trials in Spanish if the court decided
that it would be appropriate." At present, the Federal District Court is
required to conduct its proceedings and judicial process in English. The
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English-language requirement was first imposed in the Foraker Act of
1900" and is seen now as a vestige of the explijt attempt to "Am, anize"
the island." The requirement has acquired a high degree of symbolism in
the internal political debate over the status of Puerto Rico." Both statehood
advocates and supporters of continued commonwealth status have argued
for its elimination, although the federal judges in Puerto Rico have resisted
this,w as has the First Circuit."

The proposed legislation would permit the use of Spanish in criminal
cases if the defendants requested it, in civil cases where both parties agreed
to use it, and "in the interest of justice" at the court's own initiative. The
commonwealth's judges, bar association, and organized legal groups
support the suggested change, but federal judges in Puerto Rico and in the
First Circuit have expressed concern at both the administrative burden and
the cost of such a change. The legislation has passed in the House but has
never been favorably reported out of the Senate Judiciary Committee. The
future of the legislation remains unclear at this writing.

Problems of legal access go beyond just the court system, of course, to
cover the full range of government services. Prior to Lau v. Nichols (1974),
the Supreme Court case upholding the right under Title VI for compensa-
tory instruction where elementary school children did not understand
English, lawsuits seeking bilingual government services rested their claims
exclusively on constitutional grounds and were uniformly unsuccessful. In
Carmona v. Sheffield" and Guerrero v. Carleson," both California cases,
the courts rejected the proposition that to provide national origin minority
groups with notices they could not understand ran afoul of the Fourteenth
Amendment. By presuming that non-English-speaking persons will be
assisted by bilingual "volunteers," the courts reached a determination that
English-only notices are reasonable and do not violate the due process
clause."

Underlying the Carmona and Guerrero decisions was the fear that
accommodating one group opens the floodgates to all language groups
pressing their demands for services in their own languages, wreaking
administrative chaos. The Carmona court wrote:

In essence, plaintiffs' contention would require the State of California and,
presumably, all other States and the Federal Government to provide forms and to
conduct (their) affairs and proceedings in whatever language is spoken and
understood by any person or group affected thereby. The breadth and scope of such
a contention is so staggering as virtually to constitute its own refutation. If adopted
in as cosmopolitan a society as ours, enriched as it has been by the immigration of
persons from many lands with their distinctive linguistic and cultural heritages, it
would virtually cause the processes of government to grind to a halt. The conduct
of official business, including the proceedings and enactments of Congress, the
Courts, and administration agencies, would become all but impossible. The
application of Federal and State statutes, regulations, and proceedings would be
called into serious question."
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But plaintiffs relying on the Civil Rights Act of 1964 have been almost
always successful in similar situations. In Pablon v. Lavine" the Federal
District Court ruled that a federally funded agency administering an
unemployment insurance program exclusively in English violates Title VI
and applicable regulations if the result is that substantial numbers of non-
English-speaking persons receive fewer benefits than their English-speaking
counterparts. The plaintiff, a non-English-speaking Puerto Rican, had lost
his right to appeal an adverse decision of an unemployment insurance
referee because he could not comprehend the thirty-day appeal notice
written in English. Comparing the HEW regulation cited in Lau to those
applicable to the New York State Unemployment Insurance System, the
court noted that the U.S. Department of Labor had identical regulations."

.The issue has been decided similarly in the area of welfare rights. In
Sanchez v. Norton.°8 Hispanics claimed denial of equal access to
Connecticut's welfare system and sought bilingual forms, notices, and
personnel. The court ruled:

Whether viewed in the context of an "invidious classification" under the Equal
Protection Clause [citations omitted], or as viable causes of action under Title VI of
the Civil Rights Act, see Lau v. Nichols ... (1974), the plaintiffs' allegations are
sufficient to survive pre-trial dismissal.'

Kuri v. Edelman7° is the only federal court ruling against the minority
language petitioners in the area of access to government services. In
affirming the lower court's refusal to order bilingual welfare termination
notices, the Seventh Circuit Court distinguished this case from Lau on the
grounds that the petitioners sought no specific remedy, and noted that
informal proc:dures were available to welfare recipients in Hispanic
neighborhoods to allow plaintiffs to comply with the rules of the Illinois
Department of Public Aid."

The Equal Employment Opportunity Commission (EEOC) has been
more consistent in requiring bilingual notices and activitiesextending the
requirement to nonpublic organizations as well. The commission held, for
example, that a labor union comprising from 42 percent to 52 percent
Spanish-surnamed Americans exhibited national origin bias when it printed
its constitution, bylaws, and collective bargaining agreements solely in
English."

In the area of legal access, then, the various sectors of government have
come to recognize the multilingual nature of contemporary U.S. society.
With more minority language speakers as clients, institutions are beginning
to be expected to provide information and services in languages other than
English, thus assuring that these clients have equal access and protection.
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Economic Access

Access to employmentthe opportunity to hold a jobis probably one of
the most basic questions facing any individual or minority group. Title VII
of the Civil Rights Act of 1964 as amended" makes it unlawful for an
employer (defined as including local government, union, employment
agency, or apprenticeship committee) to set terms or conditions of
employment that discriminate on the basis of "race, color, religion, sex, or
national origin." In the leading case of Griggs v. Duke Power Company,'
the U.S. Supreme Court held that Title VII requires "the removal of all
artificial, arbitrary, and unnecessary barriers to employment when the
barriers operate invidiously to discriminate on the basis of racial or other
impermissible classification!' The Supreme Court went on to hold that
since Duke Power's testing and educational requirements had been shown
to disqualify Blacks at a substantially higher rate than Whites, the
company had the burden of showing that each of these requirements
"bear[s] a demonstrable relationship to successful performance of the jobs
for which it was used." Generalizing from Griggs, an "impact" situation
exists whenever an employer, union, employment agency, or
apprenticeship committee maintains a policy or practice that can be shown
to have a "differential impact" upon the employment opportunities of a
class protected by Title VII. If the respondent cannot then show that the
differential impact of its policy is justified by business necessity,
maintenance of the policy constitutes discrimination.

The Equal Employment Opportunity Commission, established to enforce
Title VII, has been particularly sensitive to "neutral" tests that mask
discrimination on the basis of national origin. English-language tests were
singled out in its regulations.

1606.1 Guidelines on discrimination because of national origin.
(a) The Commission is aware of the widespread practices of discrimination on the
basis of national origin, and intends to apply the full force of law to eliminate such
discrimination. The bona fide occupational qualification exception as it pertains to
national origin cases shall be strictly construed.

(b) . . . the Commission will . . . examine with particular concern . . . the use of tests
in the English language where the individual tested came from circumstances where
English was not that person's first language or mother tongue, and where English
language skill is not a requirement of the work to be performed. . ."

19



English literacy has been imposed as a condition of employment in
certain fields to restrict the economic participation of certain ethnic groups.
Most of the statutory English literacy restrictions on occupational
opportunity arose from 1890 to 1920 and were part of the legislation
proliferating in the United States at that time, reflecting a bias against
immigrants and minority groups that was exacerbated by the depression of
1913-1914." English literacy requirements ranged widely and were aimed
specifically at areas non-English-speaking minorities were entering. Shrimp
processing plants and wholesale dealers," prison keepers," and
pawnbrokers" all had English-language requirements imposed upon them;
New York State went so far as to require barber examinations in English."

The only Supreme Court case raising language issues in the economic
area was heard before World War II. In Yu Cong Eng v. Trinidad" the
Court touched upon the reasonableness of English literacy as a condition
for operating a given business, and found the English-language requirement
to be a mask for racial discrimination. The Filipino legislature had passed
what was popularly known as the Chinese Bookkeeping Act, which made it
unlawful for any person or business entity in the Philippines to keep
account books in a language other than English, Spanish, or any local
dialect. The appellant was a Chinese merchant who argued that the act
would effectively drive him, as well as 12,000 other Chinese merchants, out
of business. The Filipino government argued that the law was primarily a
tax measure reasonably designed to permit the effective collection of taxes.
The Court overturned the law.

In view of the history of the Islands and of the conditions there prevailing, we think
the law to be invalid, because it deprives Chinest. p;rsonssituated as they are,
with their extensive and important business long establishedof their liberty and
property without due process of law, and denies them the equal protection of the
laws."

The determination of when the English-language requirement is job
relateda necessary business conditionor when it is a surrogate for
national origin discrimination, as in the Yu Cong Eng case, is still the
subject of litigation before both the EEOC and, to a lesser degree, the
courts. The Equal Employment Opportunity Commission has been a
consistent opponent of the English-language requirement. The commission
found that the requirement that "agricultural products processors read,
write, and speak English" unlawfully foreclosed employment opportunities
to Spanish-surnamed workers." It also found that a state insurance agency
was engaging in unlawful employment discrimination based on national
origin by requiring that agents selling life and disability insurance pass an
examination administered only in English, after a finding that the
examination had a disparate effect on Spanish-surnamed Americans."

Other, less formal, work requirements bearing on language have
similarly been struck down. Thus, the EEOC found discrimination on the
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basis of national origin in a rule barring use of the Spanish language during
nonworking time' and struck down as not required by business necessity a
similar rule against barbers' speaking to each other in Spanish in the
presence of English-speaking patrons." The commission summed up its
view as follows:

The refusal to permit a Spanish-surnamed American to speak Spanish adversely
affects him with respect to terms and conditions of his employment because of his
national origin. In the absence of a showing by respondent that this policy is
required by business considerations, the policy is unlawful."

Judicial decisions have been very few in the economic area and less
sympathetic than the EEOC on the question of discrimination on the basis
of language requirements in business. in Frontera v. Sindelr° (1975) the
U.S. Court of Appeals for the Sixth Circuit held that a civil service
carpentry test given by the city of Cleveland and conducted in English did
not constitute a violation of the Fourteenth Amendment. Although the
leading case to hold against the rights of a Spanish-speaking plaintiff, the
court's holding in Frontera was very limited in application. The court
emphasized that "the examination did not require a general proficiency in
the English language. It used words and terms which ordinarily would be
recognized and understood by a person knowledgeable in the carpentry
trade... . At the very least use of such terminology would not interfere
with the test's objective of identifying competent carpenters and ranking
them for civil service.'"'

The significance of the case is also limited by the fact that it was not
brought under Title VII of the Civil Rights Actthe statutory authority
that is the basis of the EEOC actionsand the court noted that its holding
did not consider any violation of that statute but rather solely the
constitutional question. Although this was by no means certain, there was
general agreement that to find a violation of a constitutional right, intent to
discriminate on the part of the employer must also be proved, while a Title
VII violation could be proved simply by showing a disparity of result,
whether intended or not.

But the Sixth Circuit Court of Appeals also engaged in reasoning that
went beyond these limiting facts and that went contrary to other cases and
the EEOC approach. The Supreme Court had stated that where a
classification is based on alienage, nationality, or race it is "inherently
suspect and subject to close judicial scrutiny."" Nevertheless, the Sixth
Circuit Court suggested a more limited, distant standard of review of the
Cleveland Civil Service Commission's action. "The District Court in
determining the obligations of the Commission should have applied the
rational basis test rather than the compelling interest test. . . The court
went on to distinguish Justice Stewart's comment in Dandrige v. Williams,
"it is not enough that the State's action be rationally based and free from
invidious discrimination!" The court concluded that "this is not a proper case
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in which to subject state action to strict judicial scrutiny.... We are not
dealing here with a suspect nationality or race.""

The court then presented its views of the role of the English language in
the United States, expressing one of the strongest statements ever made
about an official role for English:

It cannot be gainsaid" that the common, national language of the United States is
English. Our laws are printed in English and our legislatures conduct their business
in English. Some states even designate English as the official language of the state,
e.g.. 127 III. Rev. Stat. §177. Our national interest in English as the common
language is exemplified by 8 U.S.C. §1423, which requires, in general, English
language literacy as a condition to naturalization as a United States citizen.
Statutes have been enacted which provide exceptions to our nation's policy in favor
of the English language to protect other interests and carry out the policies of the
Fourteenth Amendment, but these exceptions do not detract from the policy or
deny the interests the various levels of government have in dealing with the
citizenry in a common 1.1.1guage."

In Garcia v. Gloor" the Fifth Circuit addressed an English language
requirement challenged under Title VII of the Civil Rights Act and held
that it did not constitute national origin discrimination. In that case the
employer required all bilingual employees to speak only English on the job.
Although there was a combination of factors leading to Garcia's discharge,
the court assumed that violation of the English language rule was a
substantial basis for his discharge and that its adoption was arbitrary and
not related to a genuine business need. Nevertheless, the court held,
"Neither the statute nor common understanding equates national origin
with the language that one chooses to speak."97 But the court was careful to
limit the extent of its holding:

Our opinion does not impress a judicial imprimatur on all employment rules that
require an employee to use or forbid him from using a language spoken by him at
home or by his forebears. We hold only that an employer's rule forbidding a
bilingual employee to speak anything but English in public areas while on the job is
not discrimination based on national origin as applied to a person who is fully
capable of speaking English and chooses not to do so in deliberate disregard of his
employer's rule."

The Frontera v. Sindell decision notwithstanding, the Equal
Employment Opportunity Commission has continued to follow its civil
rights guidelines99 and question English-language testingm and speaking
requirements where there is no business necessity.0'

Affirmative action programs in the civil service seek to remedy past
discrimination against minorities in hiring. However, minority language
speakers or those with limited English proficiency have not been included
in these programs as yet.

The EEOC is responsible for affirmative action planning in the federal
government, an area once the province of the Civil Service Commission
(now the Office of Personnel Management). In December 1979 the EEOC,
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pursuant to Section 717 of the Civil Rights Act of 1964 and the Civil
Service Reform Act of 1978, issued instructions'" to federal agencies for
the development of 1980 affirmative action plans. The Civil Service
Reform Act requires the Office of Personnel Management to "implement a
minority recruitment program which shall provide . .. that each Federal
agency conduct a continuing program for the recruitment of members of
minorities for positions in the agency . .. in a manner designed to eliminate
under-representation of minorities in the various categories of Civil Service
employment within the Federal service. . . .''103

The EEOC approach to affirmative action ignores the issue of minority
languages. It requires work force reports in terms of race, sex, and national
originreferring to American Indian, Asian/Pacific Islands, and Hispanic
groupingsbut it assumes the propriety of English examinations if job
related. Special training is suggested to assure that the affirmative action
program is carried out, but there is no reference to the language of
instruction. There are, however, recognition of non-English language skills
and a suggestion that "knowledge of a language other than English" may
be an appropriate reason for a quality ranking and selective placement.'°4

The EEOC affirmative action requirement is part of a general
questioning of federal examination and selection procedures. The long-
standing Federal Service Entrance Examination (FSEE) was challenged as
racially discriminatory,'" and after a court determination that federal
employment practices were subject to the same standards as those in the
private sector, the Civil Service Commission discontinued the FSEE and
set up the Professional and Administrative Career Examination (PACE).
This, too, has been subject to challenge in the judicial,''6 executive,'" and
legislatives branches.

The revised consent decree in the Luevano v. Campbell case required the
immediate suspension of PACE as a criterion for promotions, replacement
of PACE within three years by job-related exams to be developed by each
of the agencies, and special efforts to assure hiring of Black and Hispanic
applicants. The focus of special hiring efforts includes:

any PACE jobs if interaction with the public or job performance would be enhanced
by having bilingual and/or bicultural skills. Upon request of an agency, OPM
examining offices will issue a list of the names and addresses of PACE eligibles who
indicate on their application proficiency in the Spanish language, and are also
proficient in the use of English. Agencies will then be authorized to offer
appointment to any eligible on that list without further reference to test score or
rank on the PACE register, provided the following conditions are met: (a) the job is
covered by this program . .. and (b) the agency has determined through use of a
reasonable questionnaire or interview that the applicant to whom appointment is to
be offered has the required level of oral Spanish language proficiency and/or the
requisite knowledge of Hispanic culture. Agencies must maintain documentation
that these requirements have been met.'"

Although the data indicated a higher than normal rate of failure for
Hispanics, a fact of critical importance in the Luevano v. Campbell case,"°
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there was no recognition of the problem of those with limited English
proficiency.

Other statutes that have focused upon minority groups have usually
done so in terms of national origin, but two statutes were notably broader.
The Comprehensive Employment and Training Act (CETA) specifically
focused on "persons with limited English-speaking ability"'" without
defining these persons further. Native Americans were specifically
mentioned'" but the Spanish surnamed were not. The Public Works
Employment Act of 1977,"' as amended, contained a provision that at least
10 percent of the authorized $4 billion of federal funds be expended for
minorities. For the purposes of the statute, minority group members are
citizens of the United States who are Black, Spanish speaking, Oriental,
American Indian, Eskimo, or Aleut.

These two exceptions notwithstanding, it can be said that efforts to
actively increase access of minority language speakers to the economic
system have not received the same degree of attention and action from the
government as similar efforts in the political and legal realms.
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Educational Access

The Bilingual Education Act of 1968, as amended, addresses the academic
problems of children of "limited English proficiency." This term refers to
individuals (1) who were not born in the United States or whose native
language is other than English; (2) who come from a home environment
where a language other than English is dominant; or (3) who are either
American Indians or Alaska Natives and come from an environment where
a language other than English has had a significant impact on their level of
English proficiency. These individuals are embraced by the provisions of
the act if for the above reasons they have had sufficient difficulty speaking,
reading, writing, or understanding the English language to deny them the
opportunity to learn successfully in classrooms where the language of
instruction is English.''' The act provides for the establishment of bilingual
education programs through financial and technical assistance to districts
and state educational agencies seeking to develop such programs.

Other federal educational programs"3 direct themselves less specifically
to the needs of minority language groups. However, the difficulties faced
by minority language groups are often addressed in the course of
implementing the general mandates of these programs. The bilingual
vocational training programs"' relate to this most closely. For example, in
the 1976 amendments to the Vocational Education Act of 1963, Congress
added limited-English-speaking persons to the list of groups considered
disadvantaged and thus part of the "20 percent disadvantaged set aside,"
which required states to spend that portion of their funds on the
disadvantaged. This went beyond the previously created discretionary
programs for bilingual vocational training.

The purpose of bilingual vocational training programs is to provide
people who have left or completed elementary or secondary school, and
who are unemployed or underemployed because of their limited English-
speaking ability, with training that will enable them to enter the labor
market. Bilingual vocational training programs provide training in both
English and another language, so that trainees may acquire sufficient
competence in English to perform satisfactorily in a work situation. The
English instruction in the projects is closely related to the jobs for which
these people are being trained. The projects to date range over five
languages (Spanish, French, Chinese, Indian, and Chamorro) and cover
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cooking, paralegal, dental and medical assistance, auto mechanics and
machinery, various kinds of repair work, and agricultural work.

The Adult Education Act"' provides federal assistance for the
establishment of state-administered programs of adult education for all
individuals sixteen years of age and older who have not completed high
school (or its equivalent) and who are not currently enrolled in school.
Amendments passed in 1974 provide for bilingual adult education
programs for those who come from environments where a language other
than English is dominant and who for that reason have difficulty speaking
and understanding instruction in English. The act states that bilingual
adult education programs shall be provided by state education agencies
(SEAS).

Also linked to bilingual education programs is the statute providing
special programs for students from disadvantaged backgrounds."'
Programs conducted under this authority have the common goal of
identifying and delivering services to a variety of disadvantaged youth and
students at the secondary and postsecondary levels so as to assist them to
begin, continue, or resume programs of postsecondary education.
Amendments passed in 1974 authorize the special programs to include
students with limited English-speaking ability who are enrolled or accepted
for enrollment at an institute of higher education (IHE) that has a Special
Services for Disadvantaged Students project. The amendments also require
projects serving these students to provide instruction and support services
in English. The statute broadly defines the disadvantaged for this program
as financially, culturally, and educationally disadvantaged students, those
with physical handicaps, and those of limited English-speaking ability.
Limited-English-speaking students may be eligible for the special programs,
but participant eligibility requirements do not include limited English-
speaking ability. The regulations for these programs state that projects may
not serve an exclusively limited English-speaking clientele. Projects may
design components for the limited English speaking but the overall project
design must be developed for students from low-income backgrounds,
those with physical handicaps, or those living in severe rural isolation.

A number of acts are relevant to minority language groups from the
point of view of eliminating minority group segregation. Under Title IV of
the Civil Rights Act of 1964, as amended, financial assistance is made
available for technical assistance, training institutes, and grants to school
boards in connection with the desegregation of public elementary and
secondary schools. "Desegregation" means the assignment of students to
and within public schools in a manner that will provide all students with an
equal opportunity for effective participation in education programs, despite
any English language deficiencies resulting from environments in which
the dominant language is other than English.

The National Origin Desegregation Assistance, or "Lau," Centers
(NODACS) are funded under this act. These provide resources for desegre-

26 32



gation assistance relating to Eng lisii-language-deficient students,'" assessing
the needs of students, special curriculum development, and new admin-
istrative devices in the school system. The centers work with school
districts in an advisory capacity, addressing specific problems which may
emerge and require specialized assistance. The centers either provide the
necessary training or assist the district's supervisory staff in their training
activities.
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Conclusion

This survey of the law regarding minority language group access in the
political, legal, economic, and educational arenas points to progress that
has been made and areas where access is still limited. In the view of the
author, a continuing federal role is needed to help remove the remaining
barriers. The following recommendations seek coordination and rational-
ization of the government's role in this process. They could be implemented
by the Office of Bilingual Education and Minority Languages Affairs or
some other designated federal agency.

Political Access:

1. Coordinate and monitor education efforts in those states and local
political subdivisions that have been found subject to Title II or III
of the Voting Rights Act of 1965, as amended. Direct bilingual
education funds and right-to-read and other nonformula funds to
those areas.

2. Review for maximum clarity all non-English political materials
provided by states to assist language minorities. Assist adult educa-
tion agencies using these materials to support increased voting by
language minorities.

3. Maintain close coordination with the Federal Election Commis-
sion.

4. Develop standards to define "language minorities" as used in the
amendments to the Voting Rights Act, perhaps relating the defini-
tion to that of "limited English proficiency" found in the Bilingual
Education Act rather than the Bureau of Census national origin
definitions.

5. Coordinate with the Title VI Office of the Department of Educa-
tion and the Commission on Civil Rights the careful monitoring of
educational desegregation efforts, to correlate them with political
participation.
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Legal Access:

6. Maintain close coordination with the U.S. Department of Justice,
U.S. Civil Rights Commission, and International Association of
Chiefs of Police to encourage research in and concern for the rela-
tionship between education and criminal behavior.

7. Coordinate and stimulate the collection of data on the problems of
minority language citizens within the criminal and civil justice sys-
tems.

8. Monitor closely the use of the Court Interpreters Act of 1978 and
suggest the possibility of expanding the act in criminal cases in-
volving minority language groups where desired by the defendant.

9. Follow carefully any experiment permitting Spanish as the primary
language in the U.S. District Court in Puerto Rico to see if a similar
approach for minority language groups in the states would be
desirable.

Economic Access:

10. Continue to monitor closely the educational requirements imposed
by corporations and unions for access to job opportunities to assure
that minority language speakers are not discriminated against.

11. Coordinate with the EEOC, the Department of Justice, and the
Department of Labor's Office of Federal Contract Compliance to
assure that vocational educational activities under the Department
of Labor are meeting the job requirements imposed on a minority
language population.

:2. Develop detailed information on the impact and dissemination of
Unglish-only job rules in the private sector.

}Educational Access:

13. Review the definitions of the various education acts to see whether
cousistent definitions of authority or program performance might
be desirable to deliver services effectively to minority language
groups.

14. Monitor closely the legal aspects of desegregation in relation to
bilingual education and minority language groups.

General Recommendations:

15. Develop a coordinating council to provide outreach and to monitor
on a continuing basis the issues related to minority language stu-
dents.
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16. Through this coordinating council or other mechanisms publish on
a continual basis data on the needs of minority language groups.

17. Review the federal and state statutes to rationalize the definition of
minority language groups. At present, language identification
frequently is a surrogate for national origin, which has created diffi-
culties for courts in developing remedies.
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ko..o, These cases concern the con-
stitutionality of § 4(e) of the Voting
Rights Act of 1965.' That law, in the
respects pertinent in these cases,
provides that no person who has
successfully completed the sixth
primary grade in a public school in, or
a private school accredited by, the
Commonwealth of Puerto Rico in
which the language of instruction was
other than English shall be denied the
right to vote in any election because of
his inability to read or write English.

Appellees, registered voters in New
York City, brought this suit to
challenge the constitutionality of
§4(e) insofar as it pro tanto prohibits
the enforcement of the election laws
of New York' requiring an ability to
read and write English as a condition
of voting. Under these laws many of
the several hundred thousand New
York City residents who have mi-
grated there from the Commonwealth
of Puerto Rico had previously been
denied the right to vote, and appellees
attack § 4(e) insofar as it would enable
many of these citizens to vote.' Pur-
suant to § 14(b) of the Voting Rights
Act of 1965, appellees commenced
this proceeding in the District Court
for the District of Columbia seeking a
declaration that § 4(e) is invalid and
an injunction prohibiting appellants,
the Attorney General of the United
States and the New York City Board
of Elections, from either enforcing or
complying with § 4(e).4 A three-judge
district court was designated. 28
U.S.C. §§ 2282, 2284 (1964 ed.).
Upon cross motions for summary

4
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judgment, that court, one judge dis-
senting, granted the declaratory and
injunctive relief appellees sought. The
court held that in enacting § 4(e)
Congress exceeded the powers granted
to it by the Constitution and there-
fore usurped powers reserved to the
States by the Tenth Amendment. 247
F.Supp. 196. Appeals were taken
directly to this Court, 28 U.S.C.
§ §l252, 1253 (1964 ed.) and we noted
probable jurisdiction. 382 U.S. 1007,
86 S.Ct. 621, 15 L.Ed.2d 524. We
reverse. We hold that, in the applica-
tion challenged in these cases, § 4(e) is
a proper exercise of the powers
granted to Congress by § 5 of the
Fourteenth Amendments and that by
force of the Supremacy Clause,
Article VI, the New York English
literacy requirement cannot be en-
forced to the extent that it is incon-
sistent with § 4(e).

Under the distribution of
powers effected by the Constitution,
the States establish qualifications for
voting for state officers, and the quali-
fications established by the States for
voting for members of the most
numerous branch of the state legisla-
ture also determine who may vote for
United States Representatives and
Senators, Art. I, § 2; Seventeenth
Amendment; Ex parte Yarbrough,
110 U.S. 651, 663, 4 St.Ct. 152, 28
L.Ed. 274. But, of course, the States
have no power to grant or withhold
the franchise on conditions that are
forbidden by the Fourteenth Amend-
ment, or any other provision of the
Constitution. Such exercises of state
power are no more immune to the
limitations of the Fourteenth Amend-
ment than any other state action. The
Equal Protection Clause itself has
been held to forbid some state laws
that restrict the right to vote.'

4.9"49% The Attorney General of the
State of New York argues that an
exercise of congressional power under
§ 5 of the Fourteenth Amendment
that prohibits the enforcement of a
state law can only be sustained if the
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judicial branch determines that the
state law is prohibited by the provi-
sions of the Amendment that
Congress sought to enforce. More
specifically, he urges that § 4(e)
cannot be sustained as appropriate
legislation to enforce the Equal Pro-
tection Clause unless the judiciary
decideseven with the guidance of a
congressional judgmentthat the
application of the English literacy
requirement prohibited by § 4(e) is for-
bidden by the Equal Protection Clause
itself. We disagree. Neither the lan-
guage nor history 0 5 5 supports suc'
a construction.' As was said %vita
regard to § 5 in Ex parte Com. of
Virginia, 100 U.S. 339, 345, 25 L.Ed.
676. "It is the power of Congress
which has been enlarged. Congress is
authorized to enforce the prohibitions
by appropriate legislation. Some legis-
lation is contemplated to make the
amendments fully effective." A con-
struction of § 5 that would require a
judicial determination that the en-
forcement of the state law precluded
by Congress violated the Amendment,
as a condition of sustaining the con-
gressional enactment, would de-
preciate both congressional resource-
fulness and congressional responsibil-
ity for implementing the Amend-
ment.° It would confine the legislative
power in this context to the insignifi-
cant role of abrogating only those
state laws that the judicial branch was
prepared to adjudge unconstitutional,
or of merely informing the judgment
of the judiciary by particularizing the
"majestic generalities" of § 1 of the
Amendment. Sez Fay v. People of
State of New York, 332 U.S. 261, 282-
284, 67 S.Ct. 1613, 1624-1625, 91
L.Ed. 2043.

Thus our task in this case is not to
determine whether the New York
English literacy requirement as
applied to deny the right to vote to a
person who successfully completed
the sixth grade in a Puerto Rican
school violates the Equal Protecticn
Clause. Accordingly, our decision in
Lassiter v. Northhampton County Bd.



of Election, 360 U.S. 45, 79 S.Ct. 985,
3 L.Ed.2d 1072, sustaining the North
Carolina English literacy requirement
as not in all circumstances prohibited
by the first sections of the Fourteenth
and Fifteenth Amendments, is in-
apposite. Compare also Guinn v.
United States, 238 U.S. 347, 366, 35
S.Ct. 926, 931, 59 L.Ed. 1340;
Camacho v. Doe, 31 Misc.2d 692, 221
N.Y.S.2d 262 (1958), affd 7 N.Y.2d
762, 194 N.Y.S.2d 33, 163 N.E.2d
140 (1959); Camacho v. Rogers, 199
F.Supp. 155 (D.C.S.D.N.Y.1961).
Lassiter did not present the question
before us here: Without regard to
whether the judiciary would find that
the Equal Protection Clause itself
nullifies New York's English literacy
requirement as so applied, could
Congress prohibit the enforcement of
the state law by legislating under § 5
of the Fourteenth Amendment? In
answering this question, our task is
limited to determining whether such
legislation is, as required by § 5, ap-
propriate legislation to enforce the
Equal Protection Clause.

uobto, By including § 5 the drafts-
men sought to grant to Congress, by a
specific provision applicable to the
Fourteenth Amendment, the same
broad powers expressed in the Neces-
sary and Proper Clause, Art. I, § 8, cl.
18.9 The classic formulation of the
reach of those powers was established
by Chief Justice Marshall in Mc-
Culloch v. Maryland, 4 Wheat. 316,
421, 4 L.Ed. 579:

"Let the end be legitimate, let it be within
the scope of the constitution, and all means
which are appropriate, which are plainly
adapted to that end, which are not pro-
hibited, but consist with the letter and
spirit of the constitution, are constitu-
tional."

Ex parte Com. of Virginia, 100 U.S.,
at 345-346, 25 L.Ed. 676, decided 12
years after the adoption of the Four-
teenth Amendment, held that con-
gressional power under § 5 had this
same broad scope:

"Whatever legislation is appropriate, that
is, adapted to carry out the objects the
amendments have in view, whatever tends
to enforce submission to the prohibitions
they contain, and to secure to all persons
the enjoyment of perfect equality of civil
rights and the equal protection of the laws
against State denial or invasion, if not pro-
hibited, is brought within the domain of
congressional power."

Strauder v. West Virginia, 100 U.S.
303, 311, 25 L.Ed. 664; Virginia v.
Rives, 100 U S. 313, 318, 25 L.Ed.
667. Section 2 of the Fifteenth
Amendment grants Congress a similar
power to enforce by "appropriate
legislation" the provisions of that
amendment; and we recently held in
State of South Carolina v. Katzen-
bach, 383 U.S. 301, 326, 86 S.Ct. 803,
817, 15 L.Ed.2d 769, that "[t]he basic
test to be applied in a case involving
§2 of the Fifteenth Amendment is the
same as in all cases concerning the ex-
press powers of Congress with relation
to the reserved powers of the States."
That test was identified as the one for-
mulated in McCulloch Y. Maryland.
See also James Everard's Breweries v.
Day, 265 U.S. 545, 558-559, 44 S.Ct.
628, 631, 68 L.Ed. 1174 (Eighteenth
Amendment). Thus the McCulloch v.
Maryland standard is the measure of
what constitutes "appropriate legis-
lation" under § 5 of the Fourteenth
Amendment. Correctly viewed, § 5 is
a positive grant of legislative power
authorizing Congress to exercise its
discretion in determining whether and
what legislation is needed to secure
the guarantees of the Fourteenth
Amendment.

49' We therefore proceed to the con-
sideration whether § 4(e) is "appro-
priate legislation" to enforce the Equal
Protection Clause, that is, under the
McCulloch v. Maryland standard,
whether § 4(e) may be regarded as an
enactment to enforce the Equal
Protection Clause, whether it is
"plainly adapted to that end" and
whether it is not prohibited by but is
consistent with "the letter and spirit of
the constitution."1°
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There can be no doubt that § 4(e)
may be regarded as an enactment to
enforce the Equal Protection Clause.
Congress explicitly declared that it
enacted § 4(e) "to secure the rights
under the fourteenth amendment of
persons educated in American-flag
schools in which the predominant
classroom language was other than
English." The persons referred to in-
clude those who have migrated from
the Commonwealth of Puerto Rico to
New York and who have been denied
the right to vote because of their in-
ability to read and write English, and
the Fourteenth Amendment rights re-
ferred to include those emanating
from the Equal Protection Clause.
More specifically, § 4(e) may be
viewed as a measure to secure for the
Puerto Rican community residing in
New York nondiscriminatory treat-
ment by governmentboth in the im-
position of voting qualifications and
the provision or administration of
governmental services, such as public
schools, public housing and law en-
forcement.

ter, Section 4(e) may be readily seen
as "plainly adapted" to furthering
these aims of the Equal Protection
Clause. The practical effect of § 4(e) is
to prohibit New York from denying
the right to vote to large segments of
its Puerto Rican community. Con-
gress has thus prohibited the State
from denying to that community the
right that is "preservative of all
rights." Yick Wo v. Hopkins, 118 U.S.
356, 370, 6 S.Ct. 1064, 1071, 30 L.Ed.
220. This enhanced political power
will be helpful in gaining nondiscrimi-
natory treatment in public services for
the entire Puerto Rican community."
Section 4(e) thereby enables the
Puerto Rican minority better to ob-
tain "perfect equality of civil rights
and the equal protection of the laws."
It was well within congressional
authority to say that this need of the
Puerto Rican minority for the vote
warranted federal intrusion upon any
state interests served by the English
literacy requirement. It was for
Congress, as the branch that made this
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judgment to assess and weigh the
various conflicting considerations
the risk or pervasiveness of the dis-
crimination in governmental ser-
vices, the effectiveness of eliminating
the state restriction on the right to
vote as a means of dealing with the
evil, the adequacy or availability of
alternative remedies, and the nature
and significance of the state interests
that would be affected by the nullifi-
cation of the English literacy require-
ment as applied to residents who have
successfully completed the sixth grade
in a Puerto Rican school. It is not for
us to review the congressional resolu-
tion of these factors. It is enough that
we be able to perceive a basis upon
which the Congress might resolve the
conflict as it did. There plainly was
such a basis to support § 4(e) in the
application in question in this case.
Any contrary conclusion would re-
quire us to be blind to the realities
familiar to the legislators."

The result is no different if we con-
fine our inquiry to the question
whether § 4 (e) was merely legislation
aimed. at the elimination of an in-
vidious discrimination in establishing
voter qualifications. We are told that
New York's English literacy require-
ment originated in the desire to pro-
vide an incentive for non-English
speaking immigrants to learn the Eng-
lish language and in order to assure
the intelligent exercise of the franchise.
Yet Congress might well have ques-
tioned, in light of the many exemp-
tions provided," and some evidence
suggesting that prejudice played a
prominent role in the enactment of
the requirement," whether these were
actually the interests being served.
Congress might have also questioned
whether denial of a right deemed so
precious and fundamental in our
society was a necessary or appropriate
means of encouraging persons to learn
English, or of furthering the goal of an
intelligent exercise of the franchise."
Finally, Congress might well have
concluded that as a means of further-
Sing the intelligent exercise of the fran-
chise, an ability to read or understand



Spanish is as effective as ability to read
English for those to whom Spanish-
language newspapers and Spanish-
language radio and television pro-
grams are available to inform them of
election issues and governmental af-
fairs.16 Since Congress undertook to
legislate so as to preclude the enforce-
ment of the state law, and did so in the
context of a general appraisal of
literacy requirements for voting, see
State of South Carolina v. Katzen-
bach, supra, to which it brought a
specially informed legislative com-
petence,'' it was Congress' prerogative
to weigh these competing considera-
tions. Here again, it is enough that we
perceive a basis upon which Congress
might predicate a judgment that the
application of New York's English
literacy requirement to deny the right
to vote to a person with a sixth grade
education in Puerto Rican schools in
which the language of instruction was
other than English constituted an in-
vidious discrimination in violation of
the Equal Protection Clause.

There remains the question whether
the congressional remedies adopted in
§ 4(e) constitute means which are not
prohibited by, but are consistent "with
the letter and spirit of the constitu-
tion." The only respect in which ap-
pellees contend that § 4(e) fails in this
regard is that the section itself works
an invidious discrimination in viola-
tion of the Fifth Amendment by pro-
hibiting the enforcement of the
English literacy requirement only for
those educated in American-flag
schools (schools located within United
States jurisdiction) in which the lan-
guage of instruction was other than
English, and not for those educated in
schools beyond the territorial limits of
the United States in which the lan-
guage of instruction was also other
than English. This is not a complaint
that Congress, in enacting § 4(e), has
unconstitutionally denied or diluted
anyone's right to vote but rather that
Congress violated the Constitution by
not extending the relief effected in
§ 4(e) to those educated in non-
American-flag schools. We need not

pause to determine whether appellees
have a sufficient personal interest to
have § 4(e) invalidated on this ground,
see generally United States v. Raines,
362 U.S. 17, 80 S.Ct. 519, 4 L.Ed.2d
524, since the argument, in our view,
falls on the merits.

Loxes+ Section 4(e) does not restrict
or deny the franchise but in effect ex-
tends the franc' per -)n who
otherwise would mied :,.ate
law. Thus V _

whethc- a Stl. -adj.
tioning ze nc. :ng
a cert.- lev lt, a ar
Amer ik.an-flag )1 (regdi ,,"2ss
the language of instruction) discrimi-
nates invidiously against those ,-.1:1u-
cated in non-American-flag schools.
We need only decide whether the
challenged limitation on the relief
effected in § 4(e) was permissible. In
deciding that question, the principle
that calls for the closest scrutiny of
distinctions in laws denying
fundamental rights, see n. 15, supra, is
inapplicable; for the distinction chal-
lenged by appellees is presented only
as a limitation on a reform measure
aimed at eliminating an existing
barrier to the exercise of the fran-
chise. Rather, in deciding the consti-
tutional propriety of the limitations in
such a reform measure we are guided
by the familiar principles that a
"statute is not invalid under the Con-
stitution because it might have gone
farther than it did," Roschen v. Ward,
279 U.S. 337, 339, 49 S.Ct. 336, 73
L.Ed. 722, that a legislature need not
"strike at all evils at the same time."
Semler v. Oregon State Board of
Dental Examiners, 294 U.S. 608, 610,
55 S.Ct. 570, 571, 79 L.Ed. 1086 and
that "reform may take one step at a
time, addressing itself to the phase of
the problem which seems most acute
to the legislative mind," Williamson v.
Lee Optical Co., 348 U.S. 483, 489, 75
S.Ct. 461, 465, 99 L.Ed. 563.

,o,1/49.1 Guided by these principles, we
are satisfied that appellees' challenge
to this limitation in § 4(e) is without
merit. In the context of the case before
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us, the congressional choice to limit
the relief effected in § 4(e) may, for
example, reflect Congress' greater
familiarity with the quality of instruc-
tion in American-flag schools," a
recognition of the unique historic
relationship between the Congress and
the Commonwealth of Puerto Rico,"
an awareness of the Federal Govern-
ment's acceptance if the desirability
of the use of Span. as the language
of instruction in Commonwealth
schools,2° and the fact that Congress
has fostered policies encouraging
migration from the Commonwealth to
the States!' We have no occasion to
determine in this case whether such
factors would justify a similar distinc-
tion embodied in a voting-qualification
law that denied the franchise to per-
sons educated in non-American-flag
schools. We hold only that the limita-
tion on relief effected in § 4(e) does not
constitute a forbidden discrimination
since these factors might well have
been the basis for the decision of Con-
gress to go "no farther than it did."
Le."4.6" We therefore conclude that §
4(e), in the application challenged in
this case, is appropriate legislation to
enforce the Equal Protection Clause
and that the judgment of the District
Court must be and hereby is reversed.

Reversed.
Mr. Justice DOUGLAS joins the

Court's opinion except for the discus-
sion, at pp. 1726-1728, of the ques-
tion whether the congressional
remedies adopted in § 4(e) constitute
means which are not prohibited by,
but are consistent with "the letter and
spirit of the constitution." On that
question, he reserves judgment until
such time as it is presented by a
member of the class against which
that particular discrimination is
directed.

NOTES

1. The full text of § 4(e) is as follows:
"(I) Congress hereby declares that to

secure the rights under the fourteenth
amendment of persons educated in Ameri-
can-flag schools in which the predominant
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classroom language was other than Eng-
lish, it is necessary to prohibit the States
from conditioning the right to vote of such
persons on ability to read, write, under-
stand, or interpret any matter in the
English language.

"(2) No person who demonstrates that
he has successfully completed the sixth
primary grade in a public school in, or a
private school accredited by, any State or
territory, the District of Columbia, or the
Commonwealth of Puerto Rico in which
the predominant classroom language was
other than English, shall be denied the
right to vote in any Federal, State, or local
election because of his inability to read,
write, understand, or interpret any matter
in the English language, except that in
States in which State law provides that a
different level of education is presumptive
of literacy, he shall demonstrate that he
has successfully completed an equivalent
level of education in a public school in, or a
private school accredited by, any State or
territory, the District of Columbia, or the
Commonwealth of Puerto Rico in which
the predominant classroom language was
other than English." 79 Stat. 439, 42
U.S.C. § 1973b(e) (1964 ed., Supp. I).

2. Article H, § 1, of the New York Con-
stitution provides, in pertinent part:

"Notwithstanding the foregoing provi-
sions, after January first, one thousand
nine hundred twenty-two, no person shall
become entitled to vote by attaining ma-
jority, by naturalization or otherwise,
unless such person is also able, except for
physical disability, to read and write
English."
Section 150 of the New York Election
Law, McKinney's Consol.Laws, c. 17, pro-
vides, in pertinent part:

* In the case of a person who be-
came entitled to vote in this state by at-
taining majority, by naturalization or
otherwise after January first, nineteen
hundred twenty-two, such person must, in
addition to the foregoing provisions, be
able, except for physical disability, to read
and write English. A 'new voter,' within
the meaning of this article, is a person who,
if he is entitled to vote in this state, shall
have become so entitled on or after
January first, nineteen hundred twenty.
two, and who has not already voted at a
general election in the state of New York
after making proof of ability to read and
write English, in the manner provided in
section one hundred sixty-eight."
Section 168 of the New York Election Law
provides, in pertinent part:



"I. The board of regents of the state of
New York shall make provisions for the
giving of literacy tests.

"2. But a new voter may present as
evidence of literacy a certificate or diploma
showing that he has completed the work up
to and including the sixth grade of an
approved elementary school or of an
approved higher school in which English is
the language of instruction or a certificate
or diploma showing that he has completed
the work up to and including the sixth
grade in a public school or a private school
accredited by the Commonwealth of
Puerto Rico in which school instruction is
carried on predominantly in the English
language or a matriculation card issued by
a college or university to a student then at
such institution or a certificate or a letter
signed by an official of the university or
college certifying to such attendance."

Section 168 of the Election Law as it
now reads was enacted while § 4(e) was
under consideration in Congress. See 1 1 1
Cong.Rec. 19376-19377. The prior law
required the successful completion cf the
eighth rather than the sixth grade in a
school in which the language of instruction
was English.

3. This limitation on appellees' challenge to
§ 4(e), and thus on the scope of our in-
quiry, does not distort the primary intent
of § 4(e). The measure was sponsored in
the Senate by Senators Javits and Kennedy
and in the House by Representatives
Gilbert and Ryan, all of New York, for the
explicit purpose of dealing with the disen-
franchisement of large segments of the
Puerto Rican population in New York.
Throughout the congressional debate it
was repeatedly acknowledged that § 4(e)
had particular reference to the Puerto
Rican population in New York. That
situation was the almost exclusive subject
of discussion. See 111 Cong.Rec. 11028,
11060-11074, 15666, 16235-16245,
16282-16283, 19192-19201, 19375-
19378; see also Voting Rights, Hearings
before Subcommittee No. 5 of the House
Committee on the Judiciary on H.R. 6400,
89th Cong., 1st Sess., 100-101, 420-421,
508-517 (1965). The Solicitor General in
forms us in his brief to this Court, that in
all probability the practical effect of § 4(e)
will be limited to enfranchising those
educated in Puerto Rican schools. He
advises us that, aside from the schools in
the Commonwealth of Puerto Rico, there
are no public or parochial schools in the
territorial limits of the United States in

which the predominant language of in
struction is other than English and which
would have generally teen attended by
persons who are otherwise qualified to vote
save for their lack of literacy in English.
4. Section I4(b) provides, in pertinent part:

"No court other than the District Court
for the District of Columbia ' shall
have jurisdiction to issue any re
straining order or temporary or permanent
injunction against the enforcement of
any provision of this Act or any section of
any Federal officer or employee pursuant
hereto." 79 Stat. 445, 42 U.S.C. §I973/(b)
(1964 ed., Supp. 1).

The Attorney General of the United
States was initially named as the sole
defendant. The New York City Board of
Elections was joined as a defendant after it
publicly announced its intention to comply
with § 4(e); it has taken the position in
these proceedings that § 4(e) is a proper
exercise of congressional power. The
Attorney General of the State of New
York has participated as amicus curiae in
the proceedings below and in this Court,
urging § 4(e) be declared unconstitutional.
The United States was granted leave to
intervene as a defendant, 28 U.S.C. § 2403
(1964 ed.); Fed.Rule Civ.Proc. 24(a).

5. "Section 5. The Congress shall have
power to enforce, by appropriate legisla-
tion, the provisions of this article."

It is therefore unnecessary for us to
consider whether § 4(e) could be sustained
as an exercise of power under the
Territorial Clause, Art. IV, § 3; see dis-
senting opinion of Judge McGowan below,
247 F.Supp., at 204; or as a measure to dis-
charge certain treaty obligations of the
United States, see Treaty of Paris of 1898,
30 Stat. 1754, 1759; United Nations
Charter, Articles 55 and 56, 59 Stat. 1033;
Art. I, § 8, cl. 18. Nor need we consider
whether § 4(e) could be sustained insofar
as it relates to the election of federal
officers as an exercise of congressional
power under Art. I, § 4, see Minor v.
Happersett, 21 Wall. 162, 171, 22 L.Ed.
627; United States v. Classic, 313 U.S. 299,
315, 61 S.Ct. 1031, 1037, 85 L.Ed. 1368;
Literacy Tests and Voter Requirements in
Federal and State Elections, Hearings be-
fore the Subcommittee on Constitutional
Rights of the Senate Committee on the
Judiciary on S. 480, S. 2750, and S. 2979,
87th Cong., 2d Sess., 302, 306-311 (1962)
(brief of the Attorney General); nor
whether § 4(e) could be sustained, insofar
as it relates to the election of state officers,
as an exercise of congressional power to
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enforce the clause guaranteeing to each
State a republican form of government,
Art. IV, § 4; Art. I, § 8, el. 18.

6. Harper v. Virginia Board of Elections,
383 U.S. 663, 86 S.Ct. 1079, 16 L.Ed.2d
169: Carrington v. Rash, 380 U.S. 89, 85
S.Ct. 775, 13 L 'd.2d 675. See also United
States v. Miss,- looi, 380 U.S. 128, 85 S.Ct.
808, 13 L.Ed.. 717; Louisiana v. United
States, 380 U 145, 151, 85 S.Ct. 817,
821, 13 L.Ed.2d 709; Lassiter v. Northamp-
ton County Bd. of Elections, 360 U.S. 45,
79 S.Ct. 985, 3 L.Ed.2d 1072; Pope v.
Williams, 193 U.S. 621, 632-634, 24 S.Ct.
573, 575-576, 48 L.Ed. 817; Minor v.
Happersett, 21 Wall. 162, 22 L.Ed. 627; cf.
Burns v. Richardson, 384 U.S. 73, at 92, 86
S.Ct. 1286, at 1296, 16 L.Ed.2d 376;
Reynolds v. Sims, 377 U.S. 533, 84 S.Ct.
1362. 12 L.Ed.2d 506.

7. For the historical evidence suggesting
that the sponsors and supporters of the
Amendment were primarily interested in
augmenting the power of Congress, rather
than the judiciary, see generally Frantz,
Congressional Power to Enforce the Four-
teenth Amendment Against Private Acts,
73 Yale L.J. 1353, 1356-1357; Harris, The
Quest for Equality. 33-56 (1960); ten-
Broek, The Antislavery Origins of the
Fourteenth Amendment 187-217 (1951).

8. Senator Howard, in introducing the pro-
posed Amendment to the Senate, described
§ 5 as "a direct affirmative delegation of
power to Congress," and added:

"It casts upon Congress the responsibi-
lity of seeing to it, for the future, that all
the sections of the amendment are carried
out in good faith, and that no State in-
fringes the rights of persons or property. I
look upon this clause as indispensable for
the reason that it thus imposes upon Con-
gress this power and this duty. It enables
Congress, in case the States shall enact
laws in conflia with the principles of the
amendment, to correct that legislation by a
formal congressional enactment." Cong.
Globe, 39th Cong., 1st Sess., 2766, 2768
(1866).

This statement of § 5's purpose was not
questioned by anyone in the course of the
debate. Flack, The Adoption of the Four-
teenth Amendment 138 (1908).

9. In fact, earlier drafts of the proposed
Amendment employed the "necessary and
proper" terminology to describe the scope
of congressional power under the Amend-
ment. See tenBroek, The Antislavery
Origins of the Fourteenth Amendment
187-190 (1951). The substitution of the
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"appropriate legislation" formula was
never thought to have the effect of di-
minishing the scope of this congressional
power. See, e.g., Cong.Globe, 42d Cong.,
1st Sess., App. 83 (Representative Bing.
ham, a principal draftsman of the Amend-
ment and the earlier proposals).

10. Contrary to the suggestion of the dis-
sent, infra, 384 U.S. p. 668, 86 S.Ct. p.
1736, 16 L.Ed.2d p. 845, § 5 does not grant
Congress power to exercise discretion in
the other direction and to enact "statutes
so as in effect to dilute equal protection
and due process decisions of this Court."
We emphasize that Congress' power under
§ 5 is limited to adopting measures to
enforce the guarantees of the Amend-
ment; § 5 grants Congress no power to
restrict, abrogate, or dilute these guaran-
tees. Thus, for example, an enactment
authorizing the States to establish racially
segregated systems of education would not
be-as required by § 5-a measure "to
enforce" the Equal Protection Clause since
that clause of its own force prohibits such
state :aws.

11. Cf. ..ries Everard's Breweries v. Day,
supra ;It held that, under the Enforce-
ment Clause of the Eighteenth Amend-
ment, Congress could prohibit the pre
scription of intoxicating malt liquor for
medicinal purposes even though the
Amendment itself only prohibited the

manufacture and sale of intoxicating
liquors for beverage purposes. Cf. also the
settled principle applied in the Shreveport
Case (Houston, E. & W.T.R. Co. v, United
States, 234 U.S. 342, 34 S.Ct, 833, 58 L.Ed.
1341), and expressed in United States v.
Darby, 312 U.S. 100, 118, 61 S.Ct. 451,
459, 85 L.Ed. 609, that the power of Con-
gress to regulate interstate commerce "ex-
tends to those activities intrastate which so
affect interstate commerce or the exercise
of the power of Congress over it as to make
regulation of them appropriate means to
the attainment of a legitimate end *."
Accord, Heart of Atlanta Motel v. United
States, 379 U.S. 241, 258, 85 S.Ct. 348,
358, 13 L.Ed. 2d 258.

12. See, e.g., 1 1 1 Cong.Rec. 11061-11062,
11065-11066, 16240; Literacy Tests and
Voter Requirements in Federal and State
Elections, Senate Hearings, n. 5, supra,
507-508.

13. The principal exemption complained of
is that for persons who had been eligible to
vote before January 1, 1922, See n. 2,
supra.



14. This evidence consists in part of state-
ments made in the Constitutional Con-
vention first considering the English liter-
acy requirement, such as the following
made by the sponsor of the measure:
"More precious even than the forms of
government are the mental qualities of our
race. While those stand unimpaired, all is
safe. They are exposed to a single danger,
and that is that by constantly changing our
voting citizenship through the wholesale,
but valuable and necessary infusion of
Southern and Eastern European races

" . The danger has begun. *
We should check it." III New York State
Constitutional Convention 3012 (Rev.
Record 1916).

See also id., at 3015-3017, 3021-3055.
This evidence was reinforced by an under-
standing of the cultural milieu at the time
of proposal and enactment, spanning a
period from 1915 to 1921-not one of the
enlightened eras of our history. See
generally Chafee, Free Speech in the
United States 102, 237, 269-282 (1954 ed.).
Congress was aware of this evidence. See,
e.g., Literacy Tests and Voter Require-
ments in Federal and State Elections,
Senate Hearings, n. 5, supra, 507-513;
Voting Rights, House Hearings, n. 3,
supra, 508-513.

15. Other States have found ways of assur-
ing an intelligent exercise of the franchise
short of total disenfranchisement of
persons not literate in English. For
example, in Hawaii, where literacy in
either English or Hawaiian suffices, can-
didates' names may be printed in both
languages, Hawaii Rev.Laws § 11-38
(1963 Supp.); New York itself already
provides assistance for those exempt from
the literacy requirement and are literate in
no language, N.Y. Election Law, § 169;
and, of course, the problem of assuring the
intelligent exercise of the franchise has
been met by those States, more than 30 in
number, that have no literacy requirement
at all, see e.g., Fla. Stat.Ann. §§ 97.061,
101.061 (1960) (form of personal assis-
tance); New Mexico Stat.Ann. §§ 3-2-11,
3-3-13 (personal assistance for those
literate in no language), §§ 3-3-7, 3-3-12,
3-2-41 (1953) (ballots and instructions
authorized to be printed in English or
Spanish). Section 4(e) does not preclude
resort to these alternative methods of
assuring the intelligent exercise of the fran-
chise. True, the statute precludes, for a
certain class, disenfranchisement and thus

limits the States' choice of means of satisfy-
ing a purported state interest. But our cases
have held that the States can be required to
tailor carefully the means of satisfying a
legitimate state interest when fundamental
liberties and rights are threatened, see, e.g.,
Carrington v. Rash, 380 U.S. 89, 96, 85
S.Ct. 775, 780, 13 L.Ed.2d 675; Harper v.
Virginia Board of Elections, 383 U.S. 663,
670, 86 S.Ct. 1079, 1083, 16 L.Ed.2d 169;
Thomas v. Collins, 323 U.S. 516, 529-530.
65 S.Ct. 315, 322-323, R9 L.Ed. 430;
Thornhill v. State of Alabama, 310 U.S.
88, 95-96, 60 S.Ct. 736, 740-741, 84 L.Ed.
1093; United States v. Carolene Products
Co., 304 U.S. 144, 152-153, n. 4, 58 S.Ct.
778, 783-784, 82 L.Ed. 1234; Meyer v.
State of Nebraska, 262 U.S. 390, 43 S.Ct.
625, 67 L.Ed. 1042; and Congress is free to
apply the same principle in the exercise of
its powers.

16. See, e.g., 1 1 1 Cong.Rec. 11060-11061,
15666, 16235. The record in this case
includes affidavits describing the nature of
New York's two major Spanish-language
newspapers, one daily and one weekly, and
its three full-time Spanish-language radio
stat;ons and affidavits from those who
have campaigned in Spanish - speaking
areas.

17. See, e.g., 1 I 1 Cong.Rec. 11061
(Senator Long of Louisiana and Senator
Young), 11064 (Senator Holland), drawing
on their experience with voters literate in a
language other than English. See also an
affidavit from Representative Willis of
Louisiana expressing the view that on the
basis of his thirty years' personal ex-
perience in politics he has "formed a def-
inite opinion that French-speaking voters
who are illiterate in English generally have
as clear a grasp of the issues and an under-
standing of the candidates, as do people
who read and write the English language."

18. See, e.g., 1 1 1 Cong.Rec. 11060-11061.

19. See Magruder, The Commonwealth
Status of Puerto Rico, 15 U. Pitt.L.Rev.l
(1953).

20. See, e.g., 1 1 1 Cong.Rec. 11060-11061,
11066, 11073, 16235. See Osuna, A His-
tory of Education in Puerto Rico (1949).

21. See, e.g., I 1 1 Cong.Rec. 16235; Voting
Rights, House Hearings, n. 3, supra, 362.
See also Jones Act of 1917, 39 Stat. 953,
conferring United States citizenship on all
citizens of Puerto Rico.
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Mr. Justice BRENNAN, delivered
the opinion of the Court.

This case was argued with Katzen-
bach v. Morgan, 384 U.S. 641, 86
S.Ct. 1731, 16 L.Ed.2d 828, also
decided today. We there sustained the
constitutionality of § 4(e) of the
Voting Rights Act of 1965, and held
that, by force of the Supremacy
Clause and as provided in § 4(e), the
State of New York's English literacy
requirement cannot be enforced
against persons who had successfully
completed a sixth grade education in a
public school in, or a private school ac-
credited by, the Commonwealth of
Puerto Rico in which the language of
instruction was other than English. In
this case, which was adjudicated by
the New York courts before the en-
actment of § 4(e), appellant unsuccess-
fully sought a judicial determination
that the New York English literacy
requirement, as applied to deny her
the right to vote in all elections, vio-
lated the Federal Constitution.

Appellant was born and educated in
the Commonwealth of Puerto Rico
and has lived in New York City since
about 1948. On July 23, 1963, she

attempted to register to vote, pre-
senting evidence of United States
citizenship, her age and residence; and
she represented that although she was
able to read and write Spanish, she
could not satisfy New York's English
literacy requirement. The New York
City Board of Elections refused to
register her as a voter solely on the
ground that she was not literate in
English. Appellant then brought this
proceeding in state court against the
Board of Elections and its members.
She alleged that the New York Eng-
lish literacy requirement as applied
was invalid under the Federal Con-
stitution and sought an order directing
the Board to register her as a duly
qualified voter, or, in the alternative,
directing the Board to administer a
literacy test in the Spanish language,
and, if she passed the test, to register
her as a duly qualified voter. The trial
court denied the relief prayed for and
the New York Court of Appeals, three
judges dissenting, affirmed. 16 N.Y.2d
639, 261 N.Y.S.2d 78, 209 N.E.2d
119, remittitur amended, 16 N.Y.2d
708, 827, 261 N.Y.S.2d 900, 209
N.E.2d 556, 210 N.E.2d 458. We
noted probable jurisdiction. 382 U.S.
1008, 86 S.Ct. 614, 15 L.Ed.2d 524.

to..$.42-. Although appellant's com-
plaint alleges that she attended a
school in Puerto Rico, it is not alleged
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therein nor have we been clearly in-
formed in any other way whether, as
required by § 4(e), she successfully
completed the sixth grade of a public
school in, or a private school accredited
by, the Commonwealth.* If she had
completed the sixth grade in such a
school, her failure to satisfy the New
York English literacy requirement
would no longer be a bar to her regis-
tration in light of our decision today in
Katzenbach v. Morgan. This case
might therefore be moot; appellant
would not need any relief if § 4(e) in
terms accomplished the result she
sought. Cf., e.g., Dinsmore v. Southern
Express Co., 183 US. 115, 119-120,
22 S.Ct. 45, 46, 46 L.Ed. 111. More-
over, even if appellant were not spe-
cifically covered by § 4(e), the New
York courts shot:Id in the first in-
stance determine whether, in light of
this federal enactment, those appli-
cations of the New York English
literacy requirement not in terms pro-
hibited by § 4(e) have continuing
validity. We therefore vacate the judg-
ment, without costs to either party in
this Court, and remand the csuse to
the Court of Appeals of New York for
such further proceedings as it may
deem appropriate.

It is so ordered.

Judgment v tcated and cause re-
manded.

Mr. Justice DOUGLAS, with
whom Mr. Justice FORTAS concurs,
dissenting.

Appellant is an American of
Spanish ancestry, literate in the
Spanish language but illiterate in
English and hence barred from voting
by New York's statute.

I doubt that literacy is a wise pre-
requisite for exercise of the franchise.
Literacy and intelligence are not
synonymous. The experience of
nations' like India, where illiterate
persons have returned to office re-
sponsible governments over and
again, emphasizes that the ability to
read and write is not necessary for an
intelligent use of the ballot. Yet our
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problem as judges is not to determine
what is wise or unwise. The issues of
constitutional power are more con-
fined. A State has broad powers over
elections; and I cannot say that it is an
unconstitutional exercise of that
power to condition the use of the
ballot on the ability to read and write.
That is the only teaching of Lassiter v.
Northampton Election Board, 360
U.S. 45, 79 S.Ct. 985, 3 L.Ed.2d 1072.
But we are a multi-racial and multi -
linguistic nation; and there are groups
in this country as versatile in Spanish,
French, Japanese, and Chinese, for ex-
ample, as others are in English. Many
of them constitute communhcs in
which there are widespread organs of
public communication in one of those
tonguessuch as newspapers, maga-
zines, radio, r id television which
regularly report and comment on
matters of political interest and public
concern. Such is the case at New York
City where Spanish-language news-
papers and periodicals flourish and
where there are Spanish-language
radio broadcasts which appellant
reads and listens to. Before taking up
residence in New York City she lived
in Puerto Rico where she regularly
voted in gubernatorial, legislative, and
municipal elections. And so our equal
protection riuwion is whether intelli-
gent use of the ballot should not be as
much presumed where one is versatile
in the Spanish language as it is where
English is the medium.

New York's law permits an English-
speaking voter to qualify either by
passing an English literacy test' or by
presenting a certificate showing com-
pletion of the sixth grade of an ap-
proved elementary school in which
English is the language of instruction.'
But a Spanish-speaking person, such
as appellant, is offered no literacy test
in Spanish. Her only recourse is to a
certificate showing completion of the
sixth grade of a public school in, or a
private school accredited by, the
Commonwealth of Puerto Rico;' and
prior to § 4(e) of the Voting Rights
Act that school had to be one in which
English was the language of instruc-



tion. The heavier burden which New
York has placed on the Spanish-speak-
ing American cannot in my view be
sustained, under the Equal Protection
Clause of the F. .urteenth Amend-
ment.

We deal here with the right to vote
which over and again we have called a
"fundamental matter in a free and
democratic society." Reynolds v.
Sims, 377 U.S. 533, 561-562, 84 S.Ct.
1362, 12 L.Ed. 2d 506; Harper v.
Virginia State Board of Elections, 383
U.S. 663, 667, 86 S.Ct. 1079, 1083, 16
L.Ed.2d 169. Where classifications
might "invade or restrain" funda-
mental rights and liberties, they must
be "closely scrutinized and carefully
confined." Harper v. Virginia State
Board of Elections, supra, at 670, 86
S.Ct. at 1083. Our philosophy that
removal of unwise laws must be left to
the ballot, not to the courts, requires
that recourse to the ballot not be
restricted as New York has attempted.
It little profits the SpaniA-speaking
people of New York that this literacy
test can be changed by legislation
either in Albany or in Washington,
D.C., if they are barred from par-
ticipating in the process of selecting
those legislatures. This is a funda-
mental reason why a far sterner test is
required when a lawwhether state
or federalabridges a fundamental
right.'

New York, as I have said, registers
those who have completed six years of
school in a classroom where English is
the median of instruction and those
who pass an English literacy test. In
my view, there is no rational basis
considering the importance of the
right at stakefor denying those with
equivalent qualifications. except that

the language is Spanish. Thus appel-
lant has, quite apart from any federal
legislation, a constitutional right to
vote in New York on a parity with an
English-speaking citizeneither by
passing a Spanish literacy test or
through a certificate showing com-
pletion of the sixth grade in a Puerto
Rican school where Spanish was the
classroom language. In no other way
can she be placed on a constitutional
parity with English-speaking electors.

NOTES

*Presumably the predominant classroom
language of the school she attended was
other than English, and thus that element
of § 4(e) is satisfied. If the predominant
classroom language had been English, and
if she had successfully completed the sixth
grade, then she would be entitled to vote
under § 168 of the New York Election
Law, McKinney's Consol.Laws, c. 17. See
n. 2, in Katzenbach v. Morgan, ante.

1. Puerto Rico in the last quarter century
has also provided a demonstration of the
point, although it is fast overcoming its
illiteracy problem. In 1940 31.5% of its
people were illiterate. The rate was re-
duced to 13.8% in 1965. Selected Indices
of Social and Economic Progress: Fiscal
Years 1939-40, 1947-48 to 1964-65
(Puerto Rico 3ureau of Economic and
Social Analys'3) 7-8. During this period the
people have , iected highly progressive and
able officials

2. Section 168(1), McKinney's Consoli-
dated Laws of New York Ann., Election
Law.

3. Id., § 168(2).

4. Ibid.

5. See Thornhill v. State of Al2bama, 310
U.S. 88, 95-96, 60 S.Ct. 736, 740, 84 L.Ed.
1093; Thomas v. Collins, 323 U.S. 516,
53u, 65 S.Ct. 315, 89 L.Ed. 430; Ashton v.
Kentucky, 384 U.S. 195, 86 S.Ct. 1407, 16
L.Ed.2d 469.

55



412 U.S. 755, 37 L.Ed.2d 314
Mark WHITE, Jr., et al.

Appellants
v.

Diana REGESTER et al.
No. 72-147.

Argued Feb. 26, 1973.
Decided June 18, 1973.

Leon Jaworski, Houston, Tex., for
appellants.

David R. Richards, Austin, Tex.,
for appellees Regester and others.

Ed Idar, Jr., San Antonio, Tex., for
the Mexican-American appellees,
Bernal and others.

Thomas Gibbs Gee, Austin, Tex.,
for the Republican appellees Willeford
and others.

Mr. Justice WHITE delivered the
opinion of the Court.

This case raises two questions con-
cerning the validity of the reappor-
tionment plan for the Texas House of
Representatives adopted in 1970 by
the State Legislative Redistricting
Board: First, whether there v.:..re un-
constitutionally large variations in
population among the districts defined
by the plan; second, whether the
multimember districts provided for
Be:far and Dan& Counties were
properly found to gave been invid-
iously discriminatory against cogni-
zable racial or ethnic groups in those
counties.

The Texas Constitution requires the
late legislature to reapportion the
"ouse and Senate at its first regular

session following the decennial census.
Tex.Const., Art. III, § 28 Vernon's
Ann. St.' In 1970, the legislature pro-

ceeded to reapportion the House of
Representatives but failed to agree on
a redistricting plan for the Senate.
Litigation was immediately com-
menced in state court challenging the
constitutionality of the House re-
apportionment. The Texas Supreme
Court held that the legislature's plan
for the House violated the Texas Con-
stitution.' Smith v. Craddick, 471
S.W.2d 375 (1971). Meanwhile, pur-
suant to the requirements of the Texas
Constitution, a Legislative Redistrict-
ing Board had been formed to begin
the task of redistricting the :Texas
Senate. Although the Board initially
confined its work to the reapportion-
ment of the Senate, it was eventually
ordered, in light of the judicial in-
validation of the House plan, to also
reapportion the House. Mauzy v.
Legislative Redistricting Board, 471
S.W.2d 570 (1971).

On October 15, 1971, the Redistrict-
ing Board's plan for the reapportion-
ment of the Senate was released, and,
on October 22, 1971, the House plan
was promulgated. Only the House
plan remains at issue in this case. That
plan divided the 150-member body
among 79 single-member and 11
multimember districts. Four lawsuits,
eventually consolidated, were filed
challenging the Board's Senate and
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House plans and asserting with re-
spect to the House plan that it con-
tained impermissible deviations from
population equality and that its multi-
member districts for Bexar County
and Dallas County operated to dilute
the voting strength of racial and
ethnic minorities.

A three-judge District Court sus-
tained the Senate plan, but found the
House plan unconstitutional. Graves
v. Barnes, 343 F.Supp. 704 (WDTex.
1972). The House plan was held to
contain constitutionally impermissible
deviations from population equality,
and the multimember districts in
Bexar and Dallas Counties were
deemed constitutionally invalid. The
District Court gave the Texas Legis
lature until July 1, 1973, to reappor-
tion the House, but the District Court
permitted the Board's plan to be used
for purposes of the 1972 election,
except for requiring that the Dallas
County and Bexar County multi-
member districts be reconstituted into
single member districts for the 1972
election.

Appellants appealed the statewide
invalidation of the House plan and the
substitution of single-member for
multimember district in Dallas
County and Bexar County.' Mr.
Justice Powell denied a stay of the
judgment of the District Court, 405
U.S. 1201, 92 S.Ct. 752, 30 L.Ed.2d
769 and we noted probable juris-
diction sub nom., Bullock v. Regester,
409 U.S. 840, 93 S.Ct. 70, 34 L.Ed.2d
79.

I

.4%.,..6", We deal at the outset with the
challenge to our jurisdiction over this
appeal under 28 U.S.C. § 1253, which
permits injunctions in suits required to
be heard and determined by a three-
judge district court to be appealed
directly to this Court.' It is first sug-
gested that the case was not one re-
quired to be heard by a three-judge
court. The contention is frivolous. A
statewide reapportionment statute
was challenged and injunctions were
asked against its enforcement. The
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constitutional questions raised were
not insubstantial on their face, and the
complaint clearly called for the con-
vening of a three-judge court. That
the court declared the entire appor-
tionment plan invalid, but entered an
injunction only with respect to its im-
plementation for the 1972 elections in
Dallas and Bexar Counties, in no way
indicates that the case required only a
single judge. Appellants are therefore
properly here on direct appeal with
respect to the injunction dealing with
Bexar and Dallas Counties, for the
order of the court directed at those
counties was literally an order "grant-
ing . . . an . . . injunction in any
civil action . . . required . . . to
be heard and determined by a district
court of three judges" within the
meaning of § 1253.

4.0" We also hold that appellants, be-
cause they appealed from the entry of
an injunction, are entitled to review of
the District Court's accompanying
declaration that the proposed plan for
the Texas House of Representatives,
including those portions providing for
multimember districts in Dallas and
Bexar Counties, was invalid statewide.
This declaration was the predicate for
the court's order requiring Dallas and
Bexar Counties to be reapportioned
into single districts; for its order that
"unless the Legislature of the State of
Texas on or before July 1, 1973, has
adopted a plan to reapportion the
legislative districts within the State in
accordance with the constitutional
guidelines set out in this opinion this
Court will so reapportion the State of
Texas"; and for its order that the
Secretary of State "adopt and imple-
ment any and all procedures necessary
to properly effectuate the orders of
this Court in conformance with this
Opinion . . . ." 343 F. Supp., at 737.
In these circumstances, although
appellants could not have directly
appealed to this Court the entry of a
declaratory judgment unaccompanied
by any injunctive relief, Gunn v.
University Committee, 399 U.S. 383,
90 S.Ct. 2013, 26 L.Ed.2d 684 (1970);
Mitchell v. Donovan, 398 U.S. 427,



90 S.Ct. 1763, 26 L.F.k .2d 378 (1970),
we conclude that we have jurisdiction
of the entire appeal. Roe v. Wade, 410
U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d
147 (1973); Florida Lime & Avocado
Growers v. Jacobsen, 362 U.S. 73, 80
S.Ct. 568, 4 L.Ed.2d 568 (1960). With
the Texas reapportionment plan
before it, it was in the interest of
judicial economy and the avoidance of
piecemeal litigation that the three-
judge District Court have jurisdiction
over all claims raised against the
statute when a substantial constitu-
tional claim was alleged, and an
appeal to us, once properly here, has
the same reach. Roe v. Wade, supra,
410 U.S. at 123, 93 S.Ct. at 711;
Carter v. Jury Comm'n, 396 U.S. 320,
90 S.Ct. 518, 24 L.Ed.2d 549 (1970);
Florida Lime & Avocado Growers v.
Jacobsen, supra, 362 U.S. at 80, 80
S.Ct. at 573.

II

The reapportionment plan for the
Texas House of Representatives pro-
vides fa: :50 ; to be
selected firer. 1 singiz-mers .r and
11 multimember districts. The ideal
district is 74,645 persons. The districts
range from 71,597 to 78.943 i popu-
lation per representative; or from
5.8% overrepresentation to 4.1%
underrepresentation. The ton.; varia-
tion between the largest and smallest
district is thus 9.9%.3

.-0.x.6" The District Court read our
prior cases to require any deviations
from equal population among districts
to be justified by "acceptable reasons"
grounded in state policy; relied on
Kirkpatrick v. Preisler, 394 U.S. 526,
89 S.Ct. 1225, 22 L.Ed.2d 519 (1969),
to conclude that the permissible
tolerances suggested by Reynolds v.
Sims, 377 U.S. 533, 84 S.Ct. 1362, 12
L.Ed.2d 506 (1964), had been sub-
stantially eroded; suggested that
Abate v. Mundt, 403 U.S. 182, 91
S.Ct. 1904, 29 L.Ed.2d 399 (1971), in
accepting total deviations of 11.9% in
a county reapportionment was sui
generic; and considered the "critical

issue" uefore it to be whether "the
State [has] justified any and all
variances, however small, on the basis
of a consistent, rational State policy."
343 F.Supp., at 713. Noting the single
fact that the total deviation from the
ideal between District 3 and District
85 was 9.9%, the District Court con-
cluded that justification by appellants
was called for and could discover no
acceptable state policy to support the
deviations. The District Court was
also critical of the actions and pro-
cedures of the Legislative Reappor-
tionment Board and doubted "that
[the] board did the sort of delibera-
tive job . . . worthy of judicial absti-
nence?' Id., at 717. It also considered
the combination of single-member and
multimember districts in the House
plan "haphazard," particularly in pro-
vioing single-member districts in
Houston and multimember districts in
other metropolitan areas, and that this
"irrationality, without reasoned
justification, may be a separate and
distinct ground for declaring the plan
unconstitutional."' Ibid. Finally, the
court specifically invalidated the use
of multimember districts in Dallas and
Bexar Counties as unconstitutionally
discrimintiery against a racial or
ethnic group.

The Di: -id Court's ultimate con-
clusion was: .hat "the apportionment
plan for tr.. "'ate of Texas is uncon-
stitutional as unjustifiably remote
from the ideal of 'one man, one vote,'
end that the multi-member districting
schemes for the House of Representa-
tives as they relate specifically to
Dallas and to Bexar Counties are un-
constitutional in that they dilute the
votes of racial minorities." Id., at 735.7
u9.." Insofar as the District Court's
judgment rested on the conclusion
that the population differential of
9.9% from the ideal district between
District 3 and District 85 made out a
prima facie equal protection violation
under the Fourteenth Amendment,
absent special justification, the court
was in error. It is plain from Mahan v.
Howell, 410 U.S. 315, 93 S.Ct. 979, 35
L.Ed.2d 320 (1973), and Gaffney v.
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Cummings, 412 U.S. 735, 93 S.Ct.
2321, 37 L.Ed.2d 298, that state re-
apportionment statutes are not sub-
ject to the same strict standards appli-
cable to reapportionment of congres-
sional seats. Kirkpatrick v. Preis ler did
not dilute the tolerances contemplated
by Reynolds v. Sims with respect to
state districting, and we did not hold
in Swann v. Adams, 385 US. 440, 87
S.Ct. 569, 17 L.Ed.2d 501 (1967), or
Kilgarlin v. Hill, 386 U.S. 120, 87
S.Ct. 820, 17 L.Ed.2d 771 (1967), or
later in Mahan v. Howell, supra, that
any deviations from absolute equality,
however small, must be justified to the
satisfaction of the judiciary to avoid
invalidation under the Equal Protec-
tion Clause. For the reasons set out in
Gaffney v. Cummings, supra, we do
not consider relatively minor popu-
lation deviations among state legis-
lative districts to substantially dilute
the weight of individual votes in the
larger districts so as to deprive indivi-
duals in these districts of fair and
effective representation. Those
reasons are as applicable to Texas as
they are to Connecticut; and we
cannot glean an equal protection
violatio - from the single fact that two
legislative districts in Texas differ
from one another by as much as
9.9%, when compared to the ideal dis-
trict. Very likely, larger differences be-
tween districts would not be tolerable
without justification "based on legiti-
mate considerations incident to the ef-
fectuation of a rational state policy,"
Reynolds v. Sims, 377 U.S., at 579, 84
S.Ct. at 1391; Mahan v. Howell,
supra, 410 U.S. at 325, 93 S.Ct. 985,
but here we are confident that ap-
pellees failed to carry their burden of
proof insofar as they sought to estab-
lish a victi;:si of the Equal Protec-
tion ClaJsr from population varia-
tions The total variation be-
tween two districts was 9.9%, but the
average deviation of all House dis-
tricts from the ideal was 1.82%. Only
23 districts, all single-member, were
overrepresented or underrepresented
by more than 3%, and only three of
those districts by more than 5%. We
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are unable to conclude from these
deviations alone that appellees satis-
fied the threshold requirement of
proving a prima facie case of invidious
discrimination under the Equal Pro-
tection Clause. Because the District
Court had a contrary view, its judg-
ment must be reversed in this respect'

III

4Ko, We affirm the District Court's
judgment, however, insofar as it in-
validated the multimember districts in
Dallas and Bexar Counties and
ordered those districts to be redrawn
into single-member districts. Plainly,
under our cases, multimember dis-
tricts are not per se unconstitutional,
nor are they necessarily unconstitu-
tional when used in combination with
single-member districts in other parts
of the State. Whitcomb v. Chavis, 403
U.S. 124, 91 S.Ct. 1858, 29 L.Ed.2d
363 (1971); Mahan v. Howell, supra;
see Burns v. Richardson, 384 U.S. 73,
86 S.Ct. 1286, 16 L.Ed.2d 376 (1966);
Fortson v. Dorsey, 379 U.S. 433, 85
S.Ct. 498, 13 L.Ed.2d 401 (1965);
Lucas v. Colorado General Assembly,
377 U.S. 713, 84 S.Ct. 1459, 12 L.Ed.
2d 632 (1964); Reynolds v. Sims,
supra' But we have entertained claims
that multimember districts are being
used invidiously to cancel out or mini-
mize the voting strength of racial
groups. See Whitcomb v. Chavis,
supra; Burns v. Richardson, supra;
Fortson v. Dorsey, supra. To sustain
such claim, it is not enough that the
racial group allegedly discriminated
against has not had legislative seats in
proportion to its voting potential. The
plaintiffs' burden is to produce
evidence to support findings that the
political processes leading to nomina-
tion and election were not equally
open to participation by the group in
questionthat its members had less
opportunity than did other residents
in the district to participate in the
political processes and to elect legisla-
tors of their choice. Whitcomb v.
Chavis, supra, at 149-150, 91 S.Ct. at
1872.



With due regard for these
standards, the District Court first re-
ferred to the history of official racial
discrimination in Texas, which at
times touched the right of Negroes to
register and vote and to participate in
the democratic processes. 343 F.Supp.,
at 725. It referred also to the Texas
rule requiring a majority vote as a pre-
requisite to nomination in a primary
election and to the so-called "place"
rule limiting candidacy for legislativ"
office from a multimember district to
a specified "place" on the ticket, with
the result being the election of repre-
sentatives from the Dallas multi-
member district reduced to a head-to-
head contest for each position. These
characteristics of the Texas electoral
system, neither in themselves im-
proper nor invidious, enhanced the op-
portunity for racial discrimination, the
District Court thought.'° More funda-
mentally, it found that since Recon-
struction days, there have been only
two Negroes in the Dallas County
delegation to the Texas House of Rep-
resentatives and that these two were
the only two Negroes ever slated by
the Dallas Committee for Respon-
sible Government (DCRG), a white-
dominated organization that is in ef-
fective control of Democratic Party
candidate slating in Dallas Count!."
That organization, the District Court
found, did not need the support of the
Negro community to win elections in
the county, and it did not therefore
exhibit good-faith concern for the
political and other needs and aspira-
tions of the Negro community. The
court found that as recently as 1970
the DCRG was relying upon "racial
campaign tactics in white precincts to
defeat candidates who had the over-
whelming support of the black com-
munity." Id., at 727. Based on the
evidence before it, the District Court
concluded that "the black community

'has been effectively excluded from
participation in the Democratic
primary selection process," id., at 726,
and was therefore generally not per-
mitted to enter into the political
process in a reliable and meaningful

manner. These findings and conclu-
sions are sufficient to sustain the Dis-
trict Court's judgment with respect to
the Dallas multimember district and,
on this record, we have no reason to
disturb them.

IV

The same is true of the order re-
quiring disestablishment of the multi-
member district in Bexar County.
Consistently with Hernandez v.
Text s. 347 U.S. 475, 74 S.Ct. 667, 98
L.Ed. 866 (1954), the District Court
conside.-ed the Mexican-Americans in
Bexar County to be an identifiable
class for Fourteenth Amendment pur-
poses and proceeded to inquire
whether the impact of the multi-
member district on this group con-
Atuted invidious discrimination. Sur-
veying the historic and present condi-
tion of the Bexar County Mexican-
American community, which is
concentrated for the most part on the
west side of the city of San Antonio,
the court observed, based upon prior
cases and the record before it, that the
Bexar community, along with other
Mexican-Americans in Texas," had
long "suffered from, and continues to
suffer from, the results and effects of
invidious discrimination and treat-
ment in the fields of education, em-
ployment, economics, health, politics
and others." 343 F.Supp., at 728. The
bulk of the Mexican-American com-
munity in Bexar County occupied the
Barrio, an area consisting of about 28
contiguous census tracts in the city of
San Antonio. Over 78% of Barrio
residents were Mexican-Americans,
making up 29% of the county's total
population. The Barrio is an area of
poor housing; its residents have low
income and a high rate of unemploy-
ment. The typical Mexican-American
suffers a cultural and language bar-
rier" that makes his participation in
community processes extremely dif-
ficult, particularly, the court thought,
with resp,,,n to the political life of
Bexar County. "[A] cultural incom-
patibility . . conjoined with the
poll tax and the most restrictive voter
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registration procedures in the nation
have operated to effectively deny
Mexican-Americans access to the
political processes in Texas even
longer than the Blacks were formally
denied access by the white primary."
343 F.Supp., at 731. The residual
impact of this history reflected itself in
the fact that Mexican-American vot-
ing registration remained very poor in
the county and that, only five
Mexican-Amefialis since 1880 have
served in the Texas Legislature from
Bexar County. Of these, only two
were from the Barrio area." The
District Court also concluded from the
evidence that the Bexar County
legislative delegation in the House was
insufficiently responsive to Mexican-
American interests.

Based on the totality of the cir-
cumstances, the District Court
evolved its ultimate assessment of the
multimember district, overlaid, as it
was, on the cultural and economic
realities of the Mexican-American
community in Bexar County and its
relationship with the rest of the
county. Its judgment was that Bexar
County Mexican-Americans "are
effectively removed from the political
processes of Bexar [County] in viola-
tion of all the Whitcomb standards,
whatever their absalute numbers may
total in that County." Id., at 733.
Single-member districts were thought
required to remedy "the effects of past
and present discrimination against
Mexican-Americans," ibid., and to
bring the community into the full
stream of political life of the county
and State by encouraging their further
registration, voting, and other political
activities.

49..400. The District Court appar-
ently paid due heed to Whitcomb v.
Chavis, supra, did not hold that every
racial or political group has a constitu-
tional right to be represented in the
state legislature, but did, from its own
special vantage point, conclude that
the multimember district, as designed
and operated in Bexar County, in-
vidiously excluded Mexican-Amefi-
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cans from effective participation in
political life, specifically in the election
of representatives to the Texas House
of Representatives. On the record
before us, we are not inclined to over-
turn these findings, representing as
they do a blend of history and an
intensely local appraisal of the design
and impact of the Bexar County
multimember district in the light of
past and present reality, political and
otherwise.

Affirmed in part, reversed in part,
and remanded.

NOTES

1. Article III, § 28, of the Texas Constitu-
tion provides:

"The Legislature shall, at its first regu-
lar session after the publication of each
United States decennial census, appor-
tiln the state into senatorial and repre-
sentative districts, agreeable to the pro-
visions of Sections 25, 26, and 26-a of this
Article. In the ,event the Legislature shall
at any such first regular session following
the publication of a United States decen-
nial census, fail to make such apportion-
ment, same shall be done by tilt Legisla-
ture Redistricting Board of Texas, which is
hereby created, and shall be composed of
five (5) members, as follows: The Lieu-
tenant Governor, the Speaker of the House
of Representatives, the Attorney General,
the Comptroller of Public Accounts and
the Commissioner of the General Land
Office, a majority of whom shall consti-
tute a quorum. Said Board shall assemble
in the City of Austin within ninety (90)
days after the final adjournment of such
regular session. The Board shall, within
sixty (60) days after assembling, apportion
the state into senatorial and representative
districts, or into senatorial or representa-
tive districts, as the failure of action of
such Legislature may make necessary.
Such apportionment shall be in writing and
signed by three (3) or more of the members
of the Board duly acknowledged as the act
and deed of such Board, and, when so ex-
ecuted and filed with the Secretary of
State, shall have force and effect of law.
Such apportionment shall become effec-
tive at the next succeeding statewide
general election. The Supreme Court of
Texas shall have jurisdiction to compel
such Commission [Board] to perform its



duties in accordance with the provisions of
this section by writ of mandamus or other
extraordinary writs conformable to the
usages of law. The Legislature shall pro-
vide necessary funds for clerical and tech-
nical aid and for other expenses incidental
to the work of the Board, and the Lieu-
tenant Governor and the Speaker of the
House of Representatives shall be entitled
to receive per diem and travel expense
during the Board's session in the same
manner and amount as they would receive
while attending a special session of the
Legislature. This amendment shall be-
come effective January 1, 1951. As
amended Nov. 2, 1948."

2. The Court held that the plan violated
Art. III, § 26, of the Texas Constitution,
which provides:

"The members of the House of Repre-
sentatives shall be apportioned among the
several counties, according to the number
of population in each, as nearly as may be,
on a ratio obtained by dividing the popu-
lation of the State, as ascertained by the
most recent United States census, by the
number of members of which the House is
composed; provided, that whenever a
single county has sufficient population to
be entitled to a Representative, such
county shall be formed into a separate
Representative District, and when two or
more counties are required to make up the
ratio of representation, such counties shall
be contiguous to each other; and when any
one county has more than sufficient popu-
lation to be entitled to one or more Repre-
sentatives, such Representative or Repre-
sentatives shall be apportioned to such
county, and for any surplus of population
it may be joined in a Representative
District with any other contiguous county
or counties."

3. In a separate appeal, we summarily af-
firmed that portion of the judgment of the
District Court upholding the Senate plan.
Archer v. Smith, 409 U.S. 808, 93 S.Ct. 62,
34 L.Ed.2d 68 (1972).

4.28 U.S.C. § 1253 provides:
"Except as otherwise provided by law,

any party may appeal to the Supreme
Court from an order granting or denying,
after notice and hearing, an interlocutory
or permanent injunction in any civil
action, suit or proceeding required by any
Act of Congress to be heard and deter-
mined by a district court of three judges."

5. See Appendix to opinion of the Court,
peat, p. 2342.

6. It may be, although we are not sure, that
the District Court would have invalidated
the plan statewide because of what it
thought was an irrational mixture of multi-
member and single-member districts. Thus,
in questioning the use of single-member
districts in Houston but multi-member
districts in all other urban areas, and re
marking that the State had provided
neither "compelling" nor "rational" ex-
planation for the differing treatment, the
District Court merely concluded that this
classification "may be" an independent
ground for invalidating the plan. But there
are no authorities in this Court for the
proposition that the mere mixture of multi-
member and single-member districts in a
single plan, even among urban areas, is
invidiously discriminatory, and we con-
strue the remarks not as part of the Dis-
trict Court's declaratory judgment in-
validating the state plan but as mere ad-
vance advice to the Texas Legislature as to
what would or would not be acceptable to
the District Court.

7. The District Court also concluded, con-
trary to the assertions of certain plain-
tiffs, that the Senate districting scheme for
Bexar County did not "unconstitutionally
dilute the votes of any political faction or
party." 343 F.Supp. 704, 735. The majority
of the District Court also concluded that
the Senate districting scheme for Harris
County did not dilute black votes.

8. The court's conclusion that the varia-
tions in this case were not justified by a
rational state policy would, in any event,
require reconsideration and reversal under
Mahan v. Howell, 410 U.S. 315, 93 S.Ct.
979, 35 L.Ed.2d 320 (1973). The Texas
Constitution, Art. III, § 26, expresses the
state policy against cutting county lines
wherever possible in forming representa-
tive districts. The District Court recog-
nized the policy but, without the benefit of
Mahan v. Howell, may have thought the
variations too great to be justified by that
policy. It perhaps thought also that the
policy had not been sufficiently or con-
sistently followed here. But it appears to us
that to stay within tolerable population
limits it was necessary to cut some county
lines and that the State achieved a consti-
tutionally acceptable accommodation be-
tween population principles and its policy
against cutting county lines in forming
representative districts.

9. See Whitcomb v. Chavis, 403 U.S. 124,
141-148, 91 S.Ct. 1858, 1867-1871, 29
L.Ed.2d 363 (1971), and the cases discussed

6

63



White v. Regester

in n.22 of that opinion, including Kilgarlin
v. Hill, 386 U.S. 120, 87 S.Ct. 820, 17
L.Ed.2d 771 (1967), where we affirmed the
District Court's rejection of petitioners'
contention that the combination of single-
member, multimember, and floterial
districts in a single reapportionment plan
was "an unconstitutional 'crazy quilt.' "
Id., at 121, 87 S.Ct. at 821.

10. There is no requirement that candi-
dates reside in subdistricts of the multi-
member district. Thus, all candidates may
be selected from outside the Negro resi
dential area.

11. The District Court found that "it is
extremely difficult to secure either ,a rep-
resentative seat in the Dallas County
delegation or the Democratic primary
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nomination without the endorsement of
the Dallas Committee for Responsible
Government." 343 F.Supp., at 726.

12. Mexican-Americans constituted ap-
proximately 20% of the population of the
State of Texas.

13. The District Court found that "[tihe
fact that (Mexican-Americans] are reared
in a sub-culture in which a dialect of
Spanish is the primary language provides
permanent impediments to their
educational and vocational advancement
and creates other traumatic problems." 343
F.Supp., at 730.

14. Two other residents of the Barrio, a
Negro and an Anglo-American, have also
served in the Texas Legislature.
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ALVIN B. RUBIN, Circuit Judge:
A complaint by the Attorney

General, in the name of the United
States, brought under the Voting
Rights Act of 1965, as amended, 42
U.S.C. §§ 1971, 1973 to 1973bb-1,
alleges that an at-large system of
electing representatives to a local
school board in Texas "has been im-
plemented with the intent and purpose
of causing . . . irreparable injury to
Mexican-American voters . . . by
effectively and purposefully pre-
cluding them from meaningful access
to the political process . . . ." The
district court dismissed the suit for
failure to state a claim upon which

relief could be granted Fed.R.Civ.P.
I 2(b)(6). Because we find that the com-
plaint made allegations which, if
proved, would be sufficient to warrant
relief, we reverse and remand for
further proceedings.

I

The case reaches us on the un-
supported but not yet disproved
allegations of the complaint. This
initial pleading, which is required only
to give notice of the claim, must be
construed liberally so as to do sub-
stantial justice. Fed.R.Civ.P. 8(e). A
complaint is not to be dismissed under
Rule 12(b)(6) unless it appears to a cer-
tainty that no relief can be granted
under any set of facts that can be
proved in support of its allegations.'

The complaint alleges that:
the seven member Board of Trustees of

the Uvalde Consolidated Independent
School District is elected at-large;

approximately fifty percent of the popu-
lation of the school district is Mexican-
American, but Mexican-American voters'
residences are concentrated in one part c
the City of Uvalde;
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only one Mexican-American has ever
been elected to the Board of Trustees and
currently no MexicanAmericans serve on
the board;'

voting is normally along racial lines;
the Board has discriminated against

Mexican-Americans in the past by operat-
ing intentionally segregated elementary
schools and is unresponsive to the needs of
the Mexican-American community;

as a result of the school district's elec-
tion system, Mexican-Americans have less
opportunity than "whites" to participate in
the political process and to elect candidates
of their choice to the Board;

the at-large system of electing the Board
has been implemented with the purpose of
causing, and is causing, irreparable injury
to Mexican-American voters by denying
them, in effect, meaningful access to the
political process and by frustrating their
right to a full, undiluted vote.

Relying on these allegations, the
Attorney General sought a judgment
declaring that the at-large election
system violated section 2 of the
Voting Rights Act of 1965, 42 U.S.C.
§ 1973, and enjoining the use of that
system.

Acknowledging that at-large
systems of selecting voters may violate
the fourteenth amendment, see White
v. Regester, 412 U.S. 755, 93 S.Ct.
2332, 37 L.Ed.2d 314 (1973); Whit-
comb v. Chavis, 403 U.S. 124, 91
S.Ct. 1858, 29 L.Ed.2d 363 (1971),
and, that if the complaint had been
filed by an aggrieved voter, the allega-
tions might state a fourteenth amend-
ment claim, the district court never-
theless held that section 2 of the
Voting Rights Act does not itself pro-
hibit the maintenance of an at-large
method of election for school board
members,' and, therefore, that the
Attorney General had no basis for the
suit. Before this court the school dis-
trict contends that the district court's
conclusion should be affirmed both
because section 2 does not reach at-
large districting schemes and because
a school board is not a "State or politi-
cal subdivision" covered by section 2.
We address each argument in the light
of Supreme Court and Fifth Circuit
interpretations of the Voting Rights
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Act. In doing so, we do not repeat the
discussion of its history and purposes
set forth in many prior decisions. See
e.g., United States v. Board of Com-
missioners of Sheffield, Ala., 435 U.S.
110, 98 S.Ct. 965, 55 L.Ed.2d 148
(1978); Allen v. State Board of Elec-
tions, 393 U.S. 544, 89 S.Ct. 817, 22
L.Ed.2d 1 (1969). However, we point
out that the single statute contains a
number of different provisions each
with a different objective, that for its
comprehension critical examination of
each section is essential and that the
reader cannot, therefore, assume that
each of the sections is designed to
reach the same objective or is neces-
sarily to be read in the same manner!

II

Section 2 of the Voting Rights Act,
42 U.S.C. § 1973, which was
amended in 1975 to include the words
italicized below, provides:
No voting qualification or prerequisite to
voting, or standard, practice, or procedure
-shall be imposed or applied by any State or
political subdivision to deny or abridge the
right of any citizen of the United States to
vote on account of race or color, or in
contravention of the guarantees set forth
in section 40(2) [42 U.S.C. § 1973b(f)
(2)1.

The guarantees of section 1973b(f)
(2) [section 4(f)(2) of the amended Act]
assure against any denial or abridg-
ment of the right to vote because the
voter is a member of a language
minority group.' The Attorney
General is authorized to sue tc pre-
vent violations of section 2.6

The statute applies to any "standard,
practice, or procedure" that "clen[ies]
or abridg[es]" the right of language
minority groups to vote. Section 5 of
the Act, 42 U.S.C. § 1973c, which
prohibits certain jurisdictions from en-
acting any new "standard, practice or
procedure with respect to voting"
unless advance clearance is obtained,
has been held to include changes from
multiple single district to at-large
election systems. See Allen v. State of
Elections, 393 U.S. 544, 89 S.Ct. 817,
22 L.Ed.2d 1(1969). However, section



5 is more broadly remedial than
section 2 and reaches all changes in
voting laws and not simply voting
practices that deny or abridge the
right to vote. Thus, some members of
the Supreme Court have reasoned that
the broad interpretation given to
section 5 may not justify a similarly
broad reach for section 2. "[Section 2)
does not deal with every voting
standard, practice, or procedure, but
rather is limited to voting procedures
that deny someone the right to vote."
Dougherty County Board of Educa
tion v. White, 439 U.S. 32, 51, n.4, 99
S.Ct. 368, 379, n.4, 58 L.Ed.2d 269
(1978) (Powell, J., dissenting, joined
by Burger, C.J., and Rehnquist, J.)
These Dougherty dissenters became a
plurality in City of Mobile v. Bolden,U.S., 100 S.Ct. 1490, 64 L.Ed.2d
47 (1980) when they joined in an
opinion by Justice Stewart holding
that the mere dilution of the voting
rights of a racial group did not violate
the fifteenth amendment or, conse-
quently, section 2 of the Voting
Rights Act.

The school district now asserts, on
the authority of City of Mobile v.
Bolden, that a section 2 claim is not
stated by allegations of dilution of
voting rights, even coupled with a
claim of discriminatory purpose.

III

Bolden reversed a decision of this
court holding that Mobile's at-large
system of elections operated to dis-
criminate against black voters in vio-
lation of the fourteenth and fifteenth
amendments. See Bolden v. City of
Mobile, 571 F.2d 238 (5th Cir. 1978).
Our opinion had held that, if the
challenged election laws were main-
tained for a discriminatory purpose,
they violated both the fourteenth and
fifteenth amendments, and that the
plaintiffs had successfully proved
discriminatory motive in the district
court. The Supreme Court reversed
our judgment.

The Bolden panel had not con
sidered the statutory section 2 claims

but upheld the judgment of the dis-
trict court because the districting was
found to violate both the fourteenth
and fifteenth amendments. The
Supreme Court, however, reviewed
the circuit court decision under the
statute as it stood prior to the 1975
amendment. While the members of
the Court were not able to agree on a
majority opinion, a plurality con-
cluded that "the sparse legislative his-
tory of [pre- amendment) § 2 makes
dear that it was intended to have an
effect no different from that of the
Fifteenth Amendment itself." It,
therefore, discussed the scope of the
fifteenth amendment alone as co-
extensive with, as well as limitative of,
section 2.

The plurality seems to conclude at
one point "that the Fifteenth Amend-
ment applies only to practices that
directly affect access to the ballot" and
is therefore not relevant to cases in-
volving atlarge districting. See
Bolden,U.S. at, 100 S.Ct. at 1509
n.3, 64 L.Ed.2d at 47 (Stevens, J., con-
curring in the judgment) Cf. Dough-
erty County Board of Education v.
White, 439 U.S. 32, 99 S.Ct. 368, 379
n.4, 58 L.Ed.2d 269 (1978) (Powell, J.,
joined by Burger, C. J., and Rehn-
quist, J.) (section 2 "is limited to voting
procedures that deny someone the
right to vote"). However, Justice
Stewart's opinion for the plurality also
includes an extensive discussion of the
need for proof of "racially discrimina-
tory motivation" in a fifteenth amend-
ment challenge to voting laws and
implies that, where minorities register
and vote without hindrance, such
purposeful discrimination had not
been shown. See Bolden, U.S. at,
100 S.Ct. at 1517, 64 L.Ed.2d at 47
(White, J., dissenting) ("A plurality of
the Court today agrees with the courts
below that maintenance of Mobile's
at-large system for election of city
commissioners violates the Four-
teenth and Fifteenth Amendments
only if it is motivated by a racially dis-
criminatory purpose.") Thus, the
plurality's rejection of the fifteenth
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amendment and scc.6(0, 2 claims in
Bolden may rest en. ely upon the
conclusion that no Discriminatory
motivation was shown.

.9-.6-, The ambiguity of the plurality
opinion is alleviated by the various
dissents and concurring opinions, each
of which indicates that in a proper
case an atlarge districting plan may be
held to violate the fifteenth amend-
ment and, therefore, section 2.' More-
over, the essential holding of this
court in Bolden, that the fifteenth
amendment prohibits purposefully dis-
criminatory voting schemes, was ap-
proved in effect by a majority of the
court. The plurality opinion focused
on this requirement and appears to us
to rest its conclusion that the fifteenth
amendment was not violated on its
finding that the "racially neutral" at-
large districting was not "motivated
by a discriminatory purpose."U.S.
at, 100 S.Ct. at 1497, 64 L.Ed.2d at
47.'

We are convinced that the
fundamental reasoning of our decision
in Bolden, and its companion, Nevett
v. Sides, 571 F.2d 209 (5th Cir. 1978),
survives the Supreme Coureg decision
intact. Thus, "a showicy of raci3ily
motivated official action that infringes
the right to vote is sufficient to state a
cause of action." 571 F.2d at 22i . Our
precedent recognizes that at-large dis-
tricting may result in substantial dila,
tion of a minority vote and thercfcae
constitute unconstitutional ii,:'ringe
ment of the right to vote if diz:rimina-
tory purpose is shown. See Nevett v.
Sides; see also United States v. East
Baton Rouge Parish Sch901 Board,
594 F.2d 56 (5J Cir. 1979).

The Court in Bolden discussed the
text of section 2 as it stood prior to the
1975 minority language group amend-
ment, even though Bolden wal filed
after that amendment. It is evident,
hcwever, for reasons we shah now dis-
cuss, that the amendment did not
weaken the conclusion we have
reached.

If the fifteenth amendment includes
persons of Spanish heritage and others
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who are members of language minor-
ity groups within the protection ac-
corded to those identified by race or
color, an interpretation that has been
advocated by the Department of
Justice both in this case and in the
Congress,' then the 1975 amendment
subtracted hothing from practices
reached by section 2, but merely ex-
tended its protection to specifically
designated racial groups. In that
event, the views expressed in Bolden
apply directly to such groups. If, on
the other hand, groups identifiable
only by linguistic characteristics are
not race or color groups, however
elusive the concept of race, Congress
has no fifteenth amendment authority
to legislate for their protection. Be-
cause Congress's fifteenth amendment
enforcement authority reaches only
legislation directed against racial or
color discrimination, the amendment
might be considered beyond the Con-
gress's fifteenth amendment authority.

The fourteenth amendment is
broader than the fifteenth. Its pro-
tective buckler shields all citizens of
the United States from abridgment of
privileges and immunities of citizens,
and all persons from deprivation of
life, liberty and property without due
process and from denial of the equal
protection of the law. Congress's
power under section 5 of the four-
teenth amendment clearly extends to
protection of any group of persons in-
vidiously discriminated against
state law including groups identifiable
by ethnic, national Crigiit or linguistic
characteristics. Purposefully dis-
criminatory maintenance of a vote-
diluting at-large districting scheme
comes within the purview of that pro-
Wax!. See City of Mobile v. Bolden;
White v. Regester, 412 U.S. 755, 93
S.Ct. 2332, 37 L.Ed.2d 314 (1973).

Whether Congress had power under
the fifteenth amendment to extend
protection to language minority
groups we need not now decide. In
taking this action, Congress invoked
its fourteenth amendment charter as
well. See 42 U.S.C. § 1973b(f); see
generally H.R.Rep. No. 94-196, 94th



Cong., 1st Sess. (1975); S.Rep. No.
94-295, 94th Cong. 1st Sess. (1975),
U.S. Code Cong. & Admin.News
1975, p. 774. Thus, unlike the pre.
1975 Act, the present statute is not
limited to fifteenth amendment com-
pass. We interpret its language within
the wider fourteenth-amendment
bounds and find that it reaches any
"standard, practice or procedure" in-
stituted or maintained with the pur-
pose of abridging the voting rights of
the members of groups protected by
section 2.

moo-, Although Congress's invoca-
tion of the fourteenth amendment
alone might not support a conclusion
that at-large districting is a "standard,
practice or procedure" forbidden by
section 2, the legislative discussion
preceding the amendments indicates
that this was Congress's view of the
substantive scope of the section 2 pro-
hibition when it adopted the amend-
ments, whether or not that interpre-
tation was previously proposed. In
1975, a central concern of the Con.
gress was the need to protect language
minority groups from practices that
deprived them of equal political par-
ticipation. Among the catalogued
abuses, Congress noted the problem of
"dilution of the vote" of language
minority groups by voting structures,
including "the tt-large structure."
"These struct..es effectively deny
Mexican-American and black voters
in Texas political access . . . ."
H.R.Rep. No. 94-196, 94th Cong. 1st
Sess. 19-20 (1975). The Congress
specially invoked fourteenth amend-
ment authority for the extension de-
signed to alleviate the problems faced
by Mexican-American voters in ex-
ercising their votes, and the House
and Senate reports specifically dis-
cuss White v. Regester, 412 U.S. 755,
93 S.Ct. 2332, 37 L.Ed.2d 314 (1973),
a case in which the Supreme Court
determined that a Texas at-large dis-
tricting plan violated the fourteenth
amendment rights of Mexican-
American voters. See H.R.Rep. No.
94-196, 94th Cong. 1st Sess. 19

(1975); S.Rep. No. 94-295, 94th
Cong., 1st Sess. 25 (1975). The legisla-
tive history plainly supports the
United States' position that section 2,
as amended, was intended to provide
the Attorney General with a means of
combatting the use of at-large dis-
tricting plans to dilute the Mexican-
American vote.

This interpretation is also supported
by the structure of the amendments.
The substantive protection of lan-
guage minority groups was added in a
separate section, § I973b(f). That
section recites Congress's concerns
about the voting rights of language
minority groups, the problems they
have faced, the protections and pro-
hibitions they are to receive, and the
foundation of the amendments in both
the fourteenth and fifteenth amend-
ments." This suggests that Congress
believed its enactment was responsive
to all the concerns it expressed in the
legislative history."

It is evident that, whatever the
scope of section 2 as a fifteenth
amendment enforcement statute, its
amendment in 1975 to expand its
reach to fourteenth amendment vio-
lations was intended to bring within
its scope allegations of purposeful dis-
crimination in at-large election
schemes.1=

IV

to'The Act applies only to a "State
or political subdivision." The school
district argues that, while it might be
considered an agency of the state or a
political subdivision were these terms
used in their usual broad significance,
they are used in the act as terms of art
deliberately defined in a limited way
so as to exclude such units as school
districts."

Section 14(c)(2) of the Act, 42
U.S.C. § 1973/(c)(2) states:
The term "political subdivision" shall mean
any county or parish, except that where
registration for voting is not conducted
under the supervision of a county or
parish, the term shall include any other
subdivision of a State which conducts
registration for voting.

I IL
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The Uvalde School District is patently
not a county and it does not register
voters. It is certainly not a political
subdivision as defined by section
I 4(c)(2).

However, the Supreme Court has
held that this definition limits the
meaning of the phrase "State or poli-
tical subdivision" only when it appears
in certain parts of the Act, and that it
does not confine the phrase as used
elsewhere in the Act. In United
States v. Board of Commissioners of
Sheffield, Ala., 435 U.S. 110, 98 S.Ct.
965, 55 L.Ed.2d 148 (1978), the court
held that section 5 of the Act, 42
§1973c, which requires a "State or
political subdivision" to preclear
voting changes, applied to Sheffield,
Alabama, a municipality that had
never registered voters and a govern-
mental unit that, therefore, was not a
state, county or registration unit.

In Sheffield the Court concluded
that, for section 5 purposes, when a
state is designated for coverage, the
simple word "state" refers to all poli-
tical units within the designated state.
It went on to say, in deliberate dicta,
that a similar argument could be made
to the term "political subdivision." A
school board could not be separately
designated for coverage under the
Act, it said, but, "once an area of a
nondesignated State had been deter-
mined to be covered" all state actor
within "the designated politic,' sub-
divisions" were embraced by section 5

The definition of political sub-
division in section 14(c), the Court
reasoned merely limits the political
units that can be designated as sub-
ject to the Act's special remedial pro-
visions when they are in a nondesig-
nated State, and thus limits only the
phrase "political subdivision" as used
in section 4(b), not the term as used
elsewhere in the Act. In Dougherty
County Board of Education v. White,
439 U.S. 32, 99 S.Ct. 368, 58 L.Ed.2d
269 (1978), the Court applied section 5
to a county board of education rea-
soning again that the board was in-
cluded within the term "State."
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The meaning of the term "State or
political subdivision," as used in
section 4(a) was considered by the
Court in City of Rome v. United
States.U.S., 100 S.Ct. 1548, 64
L.Ed.al 119 (1980). Section 4(a) of the
Act allows a covered jurisdiction to
avoid its provisions by bringing a suit
to establish that it has not discrimi-
nated in the past. 42 U.S.C. § I973b.
The provision is applicable with
respect to a "State or political sub-
division" to which the Attorney
General has applied the Act's remedial
provisions. In concluding that Rome,
Georgia, did not come within the term
"State or political subdivision" for
purposes of this "bailout" provision,
the Court reasoned that the legislative
history clearly allowed the bailout
option only to the State as a whole or
to any political subdivisions separately
designated by the attorney general as
coming within the Act. Rome was
under the Act because it was in a de-
signated State. Thus, it could bail out
only if the State did. The Court dis-
tinguished Sheffield, holding that it
determined only that the reach of the
term "State" in section 5 was geo-
graphic, not that a city was actually a
"State," and that Sheffield simply held
that the preclearance requirement for
a covered state "reached all such
changes made by political units in that
State." Because the legislative history
clearly prohibits bailouts by individual
political units in a covered state, it pre-
cluded the City of Rome from
separate bailout consideration.

Here we must determine whether
the term "State or political subdivision"
in section 2 is to be read, as it is in
section 5, to include a school board (to
which Sheffield and Dougherty
County would lead us) or whether it
excludes such a governmental unit (to
which Rome, interpreting section 4(a),
leads).

Section 5 is a remedial pro-
vision designed to apply only to those
areas where voting discrimination has
historically been present. Section 2
applies throughout the nation. The



reliance placed in Sheffield on the
geographical significance of the term
"State," and the interrelationship
noted between section 4 and section 5,
therefore, do not apply.

However, the purpose of the defi-
nitional limitation in section 14 is not
served by reading that restriction into
section 2. As we have seen, the limita-
tion was intended to limit the political
units that can be designated by the
Attorney General as subject to the
remedial provisions of section 4 when
these subdivisions are in a non-
designated state. Moreover the 1975
amendment (unlike the original Act)
partially relies on the authority of the
fourteenth amendment, which reaches
all action under state authority.
Justice Powell, dissenting in Rome,
commented accurately that the Court
has construed identical words to have
varying meanings in different situa-
tions and has labeled the construction
"protean," Rome, U.S. at , 100
S.Ct. at 1573, 64 L.Ed.2d 119. While
the characterization may be correct, it
is evident that the court has inter-
preted these identical terms to vary in
meaning depending on the purpose of
the statutory section employing them.
It has been guided by function, not by
an effort to achieve linguistic con-
stancy.

Given the varying interpretations of
the same words reached in Sheffield
and Dougherty County on the one
hand and in Rome on the other, the
section 2 interpretative problem
cannot be resolved merely by pro-
cesses of definition or literal exegesis.
Lexicons would not eliminate the am-
biguity. Absent the limiting definition
in section 14, the broad sweep of
section 2 would certainly embrace
scl :ool boards. The narrowing of the
term "political subdivision" was
adopted for a particular purpose not
served by incorpe%.a.ting the same
structure into section 2. As Mr.
Justice Brennan pointed out in
Sheffield, [discussing section 4(a)] thus
to qualify secticn 2, would make it in-
applicable to the actions of officials at

polling places in hundreds of elections
throughout the nation. 435 U.S. at
120-21, 98 S.Ct. at 973-74, 55
L.Ed.2d at 159."

In our opinion Congress in-
tended forbid racial, color and
language minority discrimination in
all of the myriad elections reached by
section 2. The legislative history of the
1975 amendments to the Act not only
emphasizes the discriminatory use of
at-large districting to dilute the votes
of Mexican-Americans, but focuses in
particular on the use of such district-
ing plans by Texas school boards."
When Congress has so plainly identi-
fied a problem, and amended & statute
to address it, we would overstep the
bounds of the judicial erop Live to
interpret arguably al. lan-
guage in such a manner 1 that
Congress did not intend to embrace
the very predicament from which it
sought to extricate the victims. There-
fore, we conclude that a school board
is a political subdivision for section 2
purposes.

For these reasons, we REVERSE
and REMAND for proceedings con-
sistent with this opinion.

JAMES C. HILL, Circuit Judge,
concurring specially:

In Part III of his opinion, my
brother RUBIN has ably attempted to
resolve the conceded "ambiguity" of
Bolden, viz., whether the Fifteenth
Amendment applies to voting abuses
of the sort here alleged. The entire dis-
cussion is dictum, however, because
the panelproperlyrests its holding
on the Fourteenth Amendment. Since
the Voting Rights Act of 1965, § 2, 42
U.S.C.A. § )73 (West Supp. 1980),
as reenac 1975, derives from the
Fourteenth Amendment, (i since all
Justices in Bolden agreed thai that
Amendment reaches multimember
districts adopted "invidiously to mini
mize or cancel out the voting poten-
tial of racial or ethnic minorities," 100
S.Ct. at 1499 (plurality opinion), I
concur in the result of Part HI.
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1 join the remainder of the panel
opinion.

NOTES

1. Colney v. Gibson, 355 U.S. 41, 45, 78
S.Ct. 99, 102, 2 L.Ed.2d 80 (1957). As Pro-
fessor Charles Wright says, the rule "has
been stated literally hundreds of times." It
"precludes final dismissal for insufficiency
of the complaint except in the extra-
ordinary case where the pleader makes
allegations that show on the face of the
complaint some insuperable bar to relief."
C. Wright, ! aw of Federal Courts, 3d ed.,
322. See also 5 C. Wright & A. Miller,
Federal Practice and Procedure: Civil
§§1215,1216.

2. At oral argument the ,sistant United
States Attorney stipula ed that two
MexicanAmericans have recently been
elected.

3. The original complaint filed by the At-
torney General did not include an allega-
tion of intentional voting discrimination.
The district court dismissed that com-
plaint, but allowed the United States
twenty days within which to amend it. The
United States did so, adding the allegation
of intentional discrimination The
amended complaint was also dismissed by
the district court which held, despite the
intent allegation, that "the Attorney
General, in the name of the United States,
has no cause of action under . . . 42
U.S.C. § 1973 [section 2] when he alleges
that as a result of the at-large method of
election MexicanAmerican residents have
less opportunity than do others to parti-
cipate in the political process." The dis-
trict court specifically noted that its deci-
sion did not affect the right of private
citizens to bring an action. The district
court also rejected the United States' other
bases for the claim; however, on appeal the
United States r olely on the conterr ion
that the a.. tates a cause of action
under sect,

4. We set out very briefly, for the reader
who is unfamiliar with the basic anatomy
of the statute, a summary of the act.

The Voting Rights Act of 1965 enacted
several different provisions to enforce the
right to vote without discrimination based
on race or color. Section 2, 42 U.S.C.
§1973, forbids any state or political sub-
division to deny or abridge the right of a
citizen to vote on the basis of race or color.
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Section 3, 42 U.S.C. § 1973a, sets forth
judicial remedies to be utilized by a court
whenever the Attorney General or an
aggrieved person institutes a proceeding
under any statute to enforce the voting
guarantees of the fourteenth or fifteenth
amendments. Section 4, 42 U.S.C.
§I973b, forbids the adoption of any test or
device to deny or abridge the right to vote
on the basis of race or color in "any"
federal, state "or local election." Section 4,
however, applies only to certain geo-
graphical areas: those states that main-
tained a voting test or device on November
1, 1964, and in which less than 50% of the
persons of voting age residing in the state
were registered to vote or actually voted in
the presidential election of November,
1964; and in addition, to "any political
subdivision with respect to which such
determinations have been made as a

separate unit."
Section 5, 42 U.S.C. § 1973c, provides

that, whenever a state or political sub-
division designated pursuant to section 4
seeks to change a voting practice, it must
obtain clearance for that change from
either the United States District Court for
the District of Columbia or the Attorney
General. "This so-called 'preclearance'
requirement is one of the most extraordi-
nary remedial provisions in an Act noted
for its broad remedies. Even the Depart-
ment of Justice has described it as a 'sub-
stantial departure ... from ordinary con-
cepts of our federal system -; its en-
croachment on state sovereignty is signifi-
cant and undeniable." United States v.
Board of Commissioners of Sheffield, Ala.,
435 U.S. 110, 141, 98 S.Ct. 965, 984, 55
L.Ed.2d 148 (1978) (Stevens, J., dissenting,
joined by Burger, C.J., and Rehnquist, J.)
(footnote omitted).

There is a marked difference between
the coverage of sections 2 and 5. Section 5,
with its stringent preclearance require-
ments, is limited to geiwraphical areas
designated under sealer he Act as
having a history of discrin, section
2 applies nationwide.

5. "No voting qualification or prerequisite
to voting, or standard, practice, or pro-
, lure shall be imposed or applied by any
State or political subdivision to deny or
abridge the right of any citizen of the
United States to vote because he is a

member of a language minority group." 42
U.S.C. § 1973b(f)(2).

6. See 42 U.S.C. § 1973j(d). There is also a
general authorization for the Attorney



General to sue to redress violations of the
Voting Rights Act of 1870, 42 U.S.C.
§1971, which safeguards the right of all
citizens to vote at any election, including
specifically school district elections, with-
out distinction of race or color. If a school
board election is not covered by section 2,
the Attorney General, therefore, may
attempt to bring a complaint under 42
U.S.C. § 1971(c). Although the Attorney
General asserted a cause of action under
§1971 below, he does not press it before us.

7. Justice Blackmun, for example, ap-
parently assumes such a violation in
Bolden, but concurs in the judgment of the
plurality because the relief accorded by the
district court "was not commensurate with
the exercise of sound judicial discretion."
Justice Stevens opined that the fifteenth
amendment applies in cases involving at-
large districting but concluded that the
constitutionality of such systems should be
measured by an objective standard, rather
than by focusing on motivation. Justice
White felt that the evidence established dis-
criminatory motivation and, therefore, a
violation of the fourteenth and fifteenth
amendments. Justices Marshall and
Brennan felt that proof of discriminatory
intent was unnecessary.

8. Thus, although Justice Stevens con-
cluded that the plurality held that the
fifteenth amendment does not reach at-
large election systems regardless of their
purpose, and that the plurality's discussion
of the need for discriminatory purpose was
dictum, we are inclined to accept Justice
White's view that the plurality's holding
rested on the requirement of discrimina-
tory purpose in fifteenth amendment
claims. In any event, it is clear that a
majority of the court believes that a
fifteenth amendment claim can be made
out against vote-diluting at-large districting
if discriminatory purpose is proved. See
footnote 7, supra. Although only Justice
White appears to have wholly adopted this
court's reasoning in Bolden, a majority
appears to agree with the legal principles
set forth in our Bolden opinion but not
with their application to the evidence
presented.

9. 'Section 205
The Fourteenth Amendment is added as

a constitutional basis for these voting
rights amendments. The Department of
Justice and the United States Commission
on Civil Rights have both e *.pressed the
position that all persons defined in this title

as language minorities' are members of a
'race or color' group protected under the
Fifteenth Amendment. However, the en
actment of the expansion amendments
under the authority of the Fourteenth as
well as the Fifteenth Amendment, would
aoubly insure the constitutional basis for
the Act." H.R.Rep. No. 94-196, 94th
Cong., 1st Sess. 41 (1975).

10. "The Congress finds that voting dis-
crimination against citizens of language
minorities is pervasive and national in
scope. Such minority citizens are from en-
vironments in which the dominant Ian
guage is other than English. In addition
they have been denied equal educational
opportunities by State and local govern-
ments, resulting in severe disabilities and
continuing illiteracy in the English lan-
guage. The Congress further finds that,
where State and local officials conduct
elections only in English, language
minority citizens are excluded from parti-
cipating in the electoral process. In many
areas of the country, this exclusion is

aggravated by acts of physical, economic,
and political intimidation. The Congress
declares that, ;n order to enforce the
guarantees of the fourteenth and fifteenth
amendments to the United States Con-
stitution, it is necessary to eliminate such
discrimination by prohibiting English-
only elections, and by prescribing other
remedial devices." 42 U.S.C. § 1973b(f)(1) .

11. The Attorney General might have pre-
mised his suit specifically on § 1973b(f)(2).
However, because § 1973 also extends
protection as to the guarantees made by
§1973b(f)(2), we find no defect in the
reference to that section alone.

12. We do not reach the question whether
section 2, post-amendment, forbids mere
vote dilution.

13. In Wise v. Lipscomb,437 U.S. 535,
550, 98 S.Ct. 2493, 2502, 57 L.Ed.2d 411,
423 (1978). Justice Rehnquist, joined by
Chief Justice Burger and Justices Stewart
and Powell stated: "we have never had
occasion to consider whether an analogue
of this highly amorphous theory [of vote
dilution) may be applied to municipal
governments . . . . [The possibility of
such distinctions has not been foreclosed
. . . ." The decision in Bolden virtually
forecloses the possibility that vote dilution
is wrongful only when practiced by a
governmental unit larger than a munici-
pality. However, in enacting the Voting
Rights Act, Congress may have deliberate-
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ly refrained from action with regard to all
political units because of its desire to pre-
serve some state prerogatives in the
federalist system. It is that possibility we
now consider.

14. See n. 4, supra, for a discussion of the
various contexts in which the phrase
appears.

15. Mr. Justice Stevens' dissent, which was
joined by Chief Justice Mager and Mr.
Justice Rehnquist, ,Sheli, ,. supra, sug-
gests another meaning to the term "State,"
which he rejected for construction of
section 5, but which does accord with the
purposes of section 2. He suggested that
action by the city might be considered as
action of the State within the meaning of
section 5. "It might be reasonable," he said
"to treat the action of entities such as
Sheffield, which are within the jurisdiction
of a covered state, as 'state action,' just as
such governmental action would be re-
garded as state action in a constitutional
sense." 435 U.S. at 144, 98 S.Ct. at 985, 55
L.F.d.2d at 174. He rejected that reasoning,
however, because he was convinced that
the limited definition of political sub-
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division was intended to restrict the scope
of federal power to require preclearance
under section 5. This reading would make
the words "or political subdivision" in
section 2 redundant. We would be obliged
to conclude either that it was included
merely to emphasize the scope of the word
"state" or that it was excess. This reading,
however, is not implausible. See, e.g.,
United States v. Saint Landry Parish
School Board, 601 F.2d 859, 866 (5th Cir.
1979).

16. The at-large structure, with accom
panying variations of the majority run-off,
numbered place system, is used extensively
among the 40 largest cities in Texas. And,
under y,ate statute, the countless school
districts in Texas elect at -lame with an
option to adopt the majority run-off,
numbered place system. These structures
effectively deny Mexican- American and
black voters in Texas political access in
terms of recruitment, nominatio,:. election
and ultimately, representation. S.Rep. No.
94-295, 94th Cong., 1st Sess. 27-28 (1975)
(emphasis supplied), U.S. Code Cong. &
Adinin.News 1975, p. 794.
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Katzen, Eagan, Rudick & Hochberg,
New York City, for Patrick Cun-
ningham and others.

OPINION AND ORDER
STEWART, District Judge:
Torres v. Sachs, 73 Civ. 3921 is a

class action which commenced on Sep-
tember 12, 1973 to redress alleged
violations of the plaintiffs' right to
vote in the November 6, 1973 general
election and in all future federal, state
and local elections in New York City.

Plaintiffs base their claim on the First
and Fourteenth Amendments to the
United States Constitution, the
Voting Rights Act of 1965, 42 U.S.C.
§ 1973 et seq., the Voting Rights
Amendment of 1970, 42 U.S.C.
§1973aa et sett, and 42 U.S.C. §1983.'

6"' A preliminary injunction was is-
sued by this Court on September 26,
1973 concerning the November, 1973
election, and on November 8, 1973
plaintiffs moved for summary judg-
ment. There are no genuine issues of
material fact in dispute, and, ac-
cordingly this action is ripe for sum-
mary judgment.' The defendants, the
Board of Elections of the City of New
York and its members, through the
Corporation Counsel, have opposed
plaintiffs' motion on the ground that
the relief sought had already been
made the policy of the Board of
Elections of the City of New York at
the time of the filing of the com-
plaint in this case. On September 18,
1973, it was resolved by the Board of
Elections that all elections in the City
of New York would be on bilingual
ballots and that County Chairmen of
the major political parties would be
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requerAed to furnish Spanishspeaking
inspectors in election districts having
at least 5% Spanishspeaking voters.
For reasons stated herein the above
resolution does not suffice to assure
the class in this action full and effer
tive electoral rights.

This Court has jurisdiction of this
action under 28 U.S.C. § 1343(3) and
(4) and 42 U.S.C. §§ 1973 et seq. and
I 973aa et seq.

The starting point in this contro-
asy is the fact that persons born in

Puerto Rico after April 10, 1899 are
citizens of the United States. 8 U.S.C.
§§ 1101(a)(38), 1401(a), 1402. Being
citizens from birth, they are not re-
quired to learn English as are immi
grant applicants for United States
citizenship from non-English speaking
foreign countries. 8 U.S.C. § 1423.
Puerto Rico is a bilingual country but
the primary language of its people and
in its classrooms is Spanish. Many
citizens, therefore, who are born and
educated in Puerto Rico are unable to
speak, understand or read English.

Prior to the November 6, 1973
election, the defendant Board of
Elections conducted elections in
English only, in that they prepared
and distributed ballots, voting in-
structions and other election materials
in English only and failed to provide
bilingual personnel at appropriate
polling places to assist the Spanish-
speaking voters.
o Section 4(e) of the Voting Rights
Act of 1965 (42 U.S.C. § 1973b(e)
forbade "conditioning the right to
vote" of a person educated for a period
of six years in an American-flag school
where English was not the language of
instruction on his or her degree of
fluency in the English language. It is
clear from the legislative history and
from the language of the Act itself
that the class protected by this provi-
sion was the Puerto Rican community
residing in the United States.'

In 1970, Congress amended the
Voting Rights Act to prohibit all
states from using any literacy tests for
a period of five years. 42 U.S.C.
§1973aa(a).4 The sixth grade educa-
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tion requirement of Section 4(e) was
eliminated, thereby prohibiting the
denial of the right to vote in any
election of any person educated in
Puerto Rico, whatever the extent of
his or her education, where that dLiiial
was because of an inability to read.
write 0: -,AderfPand lar
guage.

These prohibitions protect the
voting rights of the plaintiff class be
fore this Court. New York City's past
English-only tion system consti-
tutes a conditi0,1 on the plair.t;ff
right to vote based on their ability to
"read, write, understand, or interpret
any matter in the English language" as
presently proscribed by Section 4(e)
and the 1970 Voting Rights Amend-
ment.

In order that the phrase "the,
right to vote" be more than an empty
platitude, a voter must be able effec,
tively to register his or her political
choice. This involves more than physi-
cally being able to pull a lever or mark-
ing a ballot.' It is simply fundamental
that voting instructions and ballots, in
addition to any other material which
forms part of the official communica-
tion to registered voters prior to an
election, must be in Spanish as well as
English, if the vote of Spanish-speak-
ing citizens is not to be seriously im-
paired. Simple logic also requires that
the assistance given to the plaintiff
class of voters at the polls on election
day by trained representatives of the
Board of Elections be in a language
they understand, in order that their
vote will be more than a mere physical
act void of any meaningful choice.
Plaintiffs cannot cast an effective vote
without being able to comprehend
fully the registration and election
forms and the ballot itself.

%G....9'. The fact that the defendants
have resolved to take some steps in the
direction of giving Spanish-speaking
citizens an effective vote is an in-
adequate assurance for such a funda-
mental right in a free society' It is also
significant that the defendants took no
step to provide election assistance in



Spanish prior to this Court's orders in
Lopez v. Dinkins, 73 Civ. 695
(S.D.N.Y. Feb. 14, 1973) and prior to
the commencement of this action on
September 12, 1973.

It is clear to this Court that defend-
ants' past practices and procedures de-
prive plaintiffs of their full rights pro-
tected by the Voting Rights Act of
1965, and the 1970 Amendment. We
now order the defendants to take steps
that will guarantee the plaintiffs their
full rights to an effective vote.

Summary judgment is granted fo-
the plaintiffs and their class.

h is therefore
Ordered that lorres v. Sacks, 73

Civ. 3921 and Velez v. Cunnit
73 Civ. 2666 be, and her& con
solidated, pursuant to Rule
R.Civ.P. and it is further

Ordered that the practices and pro-
cedures of the defendants discussed
herein are declared to have deprived
the plaintiffs and the class they rep-
resew., of their rights protected by the
Fourteenth Amendment to the United
States Constitution, the Voting Rights
Act of 1965, the Voting Rights
Amendment of 1970 and 42 U.S.C.
§1983; and it is further

Ordered that in future elections
conducted by the defendant Board of
Elections in New York City (1) that
the defendant Board of Elections pro-
vide all written materials promul-
gated to voters or prospective voters in
connection with the election process
in both Spanish and English; (2) that
the defendant Board of ,Elections
provide ballots in both Spanish and
English; (3) that all defendants com-
bine and cooperate to provide a suf-
ficient number of election officials
who speak, read, write and understand
both Spanish and English at the head-
quarters for the Board of Elections in
each county, and at all polling places
and places of registration falling, in
whole or in part, in an election dis-
trict, situated within a census tract
containing 5 percent or more persons
of Puerto Rican birth or extraction
pursuant to the most recent census

report; (4) that the defendant Board of
Elections provide conspicuous signs at
all polling places and places of regis-
tration described in the preceding
clause, indicating in Spanish that
election officials are available to assist
Spanish-speaking voters or registrants,
and that bilingual printed materials
are available; and (5) that the defend-
ant Board of Elections publicize
elections in all media proportionately
in a way that reflects the language
characteristics of plaintiffs; and it is
further

Ordered that all parties submit
within 30 days of the filing of this
Order, affidavits and/or briefs as to the
granting of costs, disbursements and
reasorr ole attorneys' fees to plaintiffs.

So ordered.

NOTES

1. A stipulation as to the class was ap-
proved on January 7, 1974 which certified
the plaintiffs, pursuant to Rule 23(a), (b)(1)
and (b)(2), Fed.R.Civ.P., as representatives
of a class consisting of all persons eligible
to vote who are of Puerto Rican birth or
descent residing in the City of New York,
who speak, read, write and understand
Spanish, but who speak, read, write and
understand English with severe difficulty
or not at all.

2. The relief sought by the motion for
summary judgment in the companion case
of Velez v. Cunningham, 73 Civ. 2666, is
satisfied by the relief granted herein. While
some of the named defendants in the Velez
case are not named in this case, the ques-
tions of law and fact in the two cases are
virtually identical, and thus the cases are
entirely appropriate for consolidation
under Rule 42(a), Fed.R.Civ.P. The de-
fendant with ultimate authority and re-
sponsibility to carry out the steps ordered is
the same in both casesthe New York
City Board of Elections.

3. See Katzenbach v. Morgan, 384 U.S.
641, 645 n. 3, 86 S.Ct. 1717, 16 L.Ed.2d
828 (1966).

4. This provision was upheld in Oregon v.
Mitchell, 400 U.S. 112, 91 S.Ct, 260, 27 L.
Ed.2d 272 (1970).

5. Puerto Rican Organization For Politi-
cal Action v. Kusper, 490 F.2d 575 (7th
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Cir. 1973) held that "the right to vote' en.
compasses the right to an effective vote,
including language assistance for Puerto
Rican citizens who speak, read and under-
stand little or no English.

See Garza v. Smith. 320 F.Supp. 131,
136 (W.D.Tex.1970), vacated and re-
manded for appeal to 5th Circuit, 401 U.S.
1006, 91 S.Ct. 1257, 28 L.Ed.2d 542
(1971), appeal dismissed for lack of juris-
diction, 450 F.2d 790 (5th Cir. 1971);
United States v. Louisiana. 265 F.Supp.
703, 708 (E.D.La.1966), aff'd, 386 U.S.
270, 87 S.Ct. 1023, 18 L.Ed.2d 39 (1970),
in which the three-judge court stated:

EI
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"As Louisiana recognized for 150 years, if
an illiterate is entitled to vote, he is entitled
to assistance at the polls that will make his
vote meaningful. We cannot impute to
Congress the self-defeating notion that an
illiterate has the right [to] pull the lever of a
voting machine, but :tot the right to know
for whom he pulls tl-o lever." Id. at 708.

6. See generally Kramer v. Union Free
School District. No. 15, 395 U.S. 621, 89
S.Ct. 1886, 23 L.Ed.2d 583 (1969);
Carrington v. Rash. 380 U.S. 89, g 5 S rt.
775, 13 L.Ed.2d 675 (1965); Wesberry v.
Sanders. 376 U.S. 1, 17, 84 S.Ct. 526, 11
L.Ed.2d 481 (1964).
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Gilbert L. SHEFFIELD, Director of the

California Department of Human Resources
Development, et al., Defendants-Appellees.

No. 71-1575.

United States Court of Appeals,
Ninth Circuit.
April 2, 1973.

Edward Newman (argued), Stephen
Manley, Grace M. Kubota, Joel G.
Schwartz, Robert A. Baines, San Jose,
Cal., for plaintiffs-appellants.

Richard L. Mayers, Atty. (argued),
Evelle J. Younger, Atty. Gen., San
Francisco, Cal., for defendants
appellees.

Ricardo A. Callejo, San Francisco,
Cal., for amicus curiae.

Before CHAMBERS and CHOY,
Circuit Judges, and JAMESON,*
District Judge.

CHAMBERS, Circuit Judge.

Carmona and Venegas seek to rep-
resent a class of persons who speak,
read and write only Spanish and who
reside in Santa Clara County, Cali-
fornia. They were denied unemploy-
ment benefits by the California
Department of Human Resources
Development. According to the com-
plaint, "The denial of unemployment
insurance benefits to plaintiffs, and
the subsequent dismissal of plaintiff
CARMONA's administrative appeal,
were a direct result of the failure of
the San Jose office of HRD to make
available Spanish-speaking employees

to determine the validity of their
claims, and the further failure of the
defendants to send all written notices
in Spanish to applicants who have
evidenced an ability to understand
only the Spanish language." They
sought declaratory and injunctive
relief based on constitutional claims
under 42 U.S.C. § 1983 and 28 U.S.C.
§ 2201. They also asserted a pendant
claim of violation of a California
statute, and they purported to raise a
claim under 42 U.S.C. § 503(a)(1) (The
Social Security Act).

The district court granted the state
of California's motion to dismiss the
action for failure to state a claim upon
which relief can be granted. Cam=
and Venegas have appealed.

The district court dismissed the
action because of the burden plain-
tiffs' desired result would impose on
administration of the California
system of unemployment insurance
compensation.

LOK.6 The due process claim is that
even though notices of rights under
the unemployment laws are adequate
for those who speak English, the
notices are no notice at all to plain-
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tiffs. We cannot say, as a constitu-
tional matter, that there is a relatively
easy means of providing a more
adequate form of notice, and we con
dude that California's approach is a
reasonable one. Walker v. City of
Hutchinson, 352 U.S. 112, 77 S.Ct.
200, 1 L.Ed.2d 178 (1956).

Giving notice in English to these
appellants is not a denial of equal pro-
tection. Even if we assume that this
case involves some classification by
the state, the choice of California to
deal only in English has a reasonable
basis. Cf. Dandridge v. Williams, 397
U.S. 471, 90 S.Ct. 1153, 25 L.Ed.2d
491 (1970).

The federal statutory claim is
two.fold. First, appellants assert that
the California system is not "reason-
ably calculated to insure full payment
of unemployment compensation when
due." 42 U.S.C. § 503(a)(1). The Secre-
tary of Labor has certified that the
California system is so reasonably cal-
culated. California Department of
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Human Resources Development v.
Java. 402 U.S. 121, 125, 91 S.Ct.
1347, 28 L.Ed.2d 666 (1971). We be-
lieve that the additional burdens im-
posed on California's finite resources
and California's interest in having to
deal in only one language with all its
citizens support the conclusion of
reasonableness.

The other portion of the federal
statutory claim rests on the incorpora-
tion by the regulations issued under
§503 of the requirements of the due
process and equal protection clauses.
We have already decided these claims
against appellants.

We do not reach the pendant state
claims.

The judgment is affirmed.

NOTE

The Honorable William J. Jameson,
Senior United States District :'edge for the
District of Montana, sitting by de.,:c0-.,tion.



UNITED STATES of America ex rel.
Rogelio Nieves NEGRON,

Petitioner-Appellee,
v.

The STATE OF NEW YORK,
Respondent-Appellant.
No. 112, Docket 34885.

United States Court of Appeals,
Second Circuit.

Argued Oct. 15, 1970.
Decided Oct. 15, 1970.

Hind Hoffman, Asst. Atty. Gen.
(Louis J. Lefkowitz, Atty. Gen., State
of N.Y., and Samuel A. Hirshowitz,
First Asst. Atty. Gen., on the brief),
for respondent-appellant.

Robert Hermann, New York City
(Milton Adler, The Legal Aid Society,
New York City, on the brief), for peti-
tioner-appellee.

Before LUMBARD, Chief Judge,
CLARK, Associate Justices and
KAUFMAN, Circuit Judge.

IRVING R. KAUFMAN, Circuit
Judge:

We affirmed in open court the
granting of Negron's petition for a
writ of habeas corpus by Judge
Barrels. Because the issue decided by
us will have important precedential
value, we now set forth the reasons for
our holding that the lack of adequate
translation for Negron of those por-
tions of his 1967 Suffolk County
murder trial which were conducted in
English rendered the trial constitu-
tionally infirm.

Negron, a native of Arecibo, Puerto
Rico, first emigrated to this country
sometime between 1963 and 1965, at

which time he worked for several
months as a potato packer, before re
turning to his homeland. In 1966 Ne-
gron returned here to the :Arne em-
ployment, living on a small farm with
three co-workers in Riverhead, New
York. He had been in this country for
the second time only a few months
when on the afternoon of August 10,
1966, a verbal brawl between Negron
and one o;' his house-mates, Juan
DelValle, both of whom had con-
sumed a substantial amount of
alcohol, resulted in the fatal stabbing
of DelValle.

Within an hour of DelValle's death
Negron had been arrested and charged
with murder. Subsequently Negron
was convicted after a jury trial of
murder in the second degree and
sentenced on March 10, 1967, to from
twenty years to life imprisonment.
After exhausting his opportunities for
direct review,' Negron flied a pro se
application for a writ of habeas corpus
in the Eastern District of New York
on tune 25, 1969. Judge Bartels in a
thorot:ii,i; opinion, Negron v. State of
New York, 310 F.Supp. 1304 (E.D.
N.Y.I970), granted Negron his re-
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lease, subject however to the state's
prerogative to appeal or retry Negron
within thirty days. The state then took
this appeal within the requisite time.

The government does not dispute
that at the time of his trial, Negron, a
23-year-old indigent with a sixth.
grade Puerto Rican education, neither
spoke nor understood any English.
His court-appointed lawyer, Lloyd H.
Baker, spoke no Spanish. Counsel and
client thus could not communicate
without the aid of a translator.' Nor
was Negron able to participate in any
manner in the conduct of his defense,
except for the spotty instances when
the proceedings were conducted in
Spanish, or Negron's Spanish words
were translated into English, or the
English of his lawyer, the trial judge,
and the witnesses against him were
gratuitously translated for Negron
into Spanish.

The times during pre-trial prepara-
tion and at trial when translation
made communication possible
between Negron and his accusers, the
witnesses, and the officers of the court
were spasmodic and irregular. Thus,
with the aid of an interpreter, his
attorney conferred with Negron for
some twenty minutes before trial at
the Suffolk County jail. Negron's own
testimony at trial, and that of two
Spanish-speaking witnesses called by
the state, was simultaneously trans-
lated into English for the benefit of
the court, prosecution and jury by
Mrs. Elizabeth Maggipinto, an inter-
preter employed in behalf of the
prosecution. At the commencement of
the trial, Mrs. Maggipinto translated
for Negron the trial court's in-
structions with respect to Negron's
right to make peremptory challenges
to prospective jurors. And, during two
brief recesses in the course of Negron's
four-day trial, Mrs. Maggipinto met
with Negron and Baker for some ten
to twenty minutes and merely sum-
marized the testimony of thcse wit-
nesses who had already testified on
denial and cross-examination in
English.' It also appears from the

record that when Mrs. Maggipinto
was not translating Spanish to English
for the court, she would return to her
home and remain there "on call."
When she was present in the court-
room, she never translated English
testimony for Negron while the trial
was in progress.'

To Negron, most of the trial must
have been a babble of voices. Twelve
of the state's fourteen witnesses testi-
fied against him in English. Apart
from Mrs. Maggipinto's occasional ex
post facto brief resumesthe detail
and accuracy of which is not revealed
in any recordnone of this testimony
was comprehensible to Negron. Parti-
cularly damaging to Negron's defense
was the testimony of Joseph Gallardo,
an investigator from the Suffolk
County District Attorney's office.
Gallardo testified both at the Huntley
hearing and at trialeach time in
English, although he also was able to
speak Spanishthat on the morning
after the death of Del Valle, and after
Gallardo had given him the Miranda
warnings, Negron admitted that he
"killed [DelValle] because he called
me a cabrOn [cuckold]." Negron
denied at the hearing and at trial that
he had made any such statement.
Negron's version of the killing was
that DelValle had indeed insulted
Negronbut DelValle, not Negron,
then produced a kitchen knife. In an
ensuing scuffle, DelValle was ac-
cidentally killed.

I

We have recently had occasion to
comment that there is surprisingly
sparse discussion in the case law of the
right to a translator or interpreter at
criminal trials.' We agree, however,
with Judge Bartels that in the cir-
camstances of this case "regardless of
the probabilities of his guilt, Negron's
trial lacked the basic and fundamental
fairness required by the due process
clause of the Fourteenth Amend-
ment." Indeed, the government does
not dispute the nearly self-evident
proposition that an indigent defend-



ant who could speak and understand
no English would have a right to have
his trial proceedings translated so as to
permit him to participat: effectively in
his own defense, provided he made an
appropriate request for this aid'

49-,,a, It is axiomatic that the Sixth
Amendment's guarantee of a right to
be confronted with adverse witnesses,
now also applicable to the states
through the Fourteenth Amend-
ment, Pointer v. Texa-.. 380 U.S. 400,
85 S.Ct. 1065, 13 L.Ed.2d 923 (1965),
includes the right to css-examine
those witnesses as an "an essmtial and
fundamental requirement for the kind
of fair trial which is this country's
constitutional goal." Id. at 405, 85
S.Ct. at 1068. See also, Bruton v.
United States, 391 U.S. 123, 128, 88
S.Ct. 1620, 20 L.Ed.2d 476 (1968);
Barber v. Page. 390 U.S. 719, 725, 88
S.Ct. 1318, 20 L.Ed.2d 255 (1965);

Douglas v. Alabama. 380 U.S. 415,
418, 85 S.Ct. 1074, 13 L.Ed.2d 934
(1965); Mattox v. United States, 156
U.S. 237 242-243, IS S.Ct. 337, 39
L.Ed. 409 (1895). But the right that
was denied Negron seems to us even
more consequential than the right of
confrontation. Considerations of fair-
ness, the integrity of the fact-finding
process, and the potency of oor adver-
sary system of justice forbid that the
state should prosecute a defendant who
is not present at his own trial, see, e.g.,
Lewis v. United States, 146 U.S. 370,
372, 13 S.Ct. 136, 36 L.Ed. 1011
(1892), unless by his conduct he
waives that right. See, e.g., Illinois v.
Allen, 397 U.S. 337, 90 S.Ct. 1057, 25
L.Ed. 353 (1968). And it is equally
imperative that every criminal
defendantif the right to be present is
to have meaningpossess "sufficient
present ability to consult with his
lawyer with a reasonable degree of
rational understanding." Dusky v.
United States, 362 U.S. 402, 80 S.Ct.
788, 4 L.Ed.2d 824 (1962) (per
curiam).7 Otherwise, "Mlle adjudica-
tion loses its character as a reasoned
interaction * * * and becomes an
invective against an insensible object."

Note, Incompetency to Stand Trial,
81 Harv.L.Rev. 454, 458 (1969).

However astute Mrs. Maggipin-
to's summaries may have been, they
could not do service as a means by
which Negron could understand the
precise nature of the testimony against
him during that period of the trial's
progress when the state chose to bring
it forth. Negron's incapacity to re-
spond to specific testimony would in-
evitably hamper the capacity of his
counsel to conduct effective cross-
examination. Not only for the sake of
effective cross-examination, however,
but as a matter of simple humaneness,
Negron deserved more than to sit in
total incomprehension as the trial
proceeded. Particularly inappropriate
in this nation wliere many languages
are spoken is a callousness of the
crippling language i:andicap of a new-
comer to its shores, :'hose life and
freedom the state by IN criminal
processes chooses to put in jeopardy.

II

-4P. Nor are we inclined to require
that an indigent, poorly educated
Puerto Rican thrown into, a criminal
trial as his initiation to our trial
system, come to that trial with a com-
prehension that the nature of our ad-
versarial processes is such that he is in
peril of forfeiting even the rudiments
of a fair proceeding unless he insists
upon them. Simply to recall the (7?assic
definition of a waiver"an inten-
tional relinquishment or abandon-
ment of a known right," Johnson v.
Zerbst, 304 U.S. 458, 464, 58 S.Ct.
1019, 1023, 82 L.Ed. 1461 (1938) is
a sufficient answer to the govern-
ment's suggestion that Negron waived
any fundamental right by his passive
acquiescence in the grinding of the
judicial machinery and his failure to
affirmatively assert the right. For all
that appears, Negron, who was clearly
unaccustomed to asserting "personal
rights" against the authority of the
judicial arm of the state, may well not
have had the slightest notion that he
had any "rights" or any "privilege" to
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assert them. At the hearing before
Juagt Negron testified: "I
knew that t would have liked to know
what was happening but I did not
know that they were supposed to tell
me." Of obvious relevance here is the
Supreme Court's logic in Pate v.
Robinson, 383 U.S. 375, 384, 86 S.Ct.
836, 841, 15 L.Ed.2d 815 (1966) that
"it is contradictory to argue that a
defendant may be incompetent, and
yet knowingly or intelligently waive
his right to have the court determine
his capacity to stand trial."

Moreover, we need not decide on
this record whether Negron's lawyer
by his silence could effectively have
waived Negron's right to appropriate
access to the proceedings by means of
adequate translation. There is no in-
dration that Baker's failure to ask for
an interpreter to assist Negron was
any part of his trial strategy. Cf.
Wilson v. Bailey, 375 F.2d 663 (4th
Cir.1967). Nor could the motive for
such an otherwise Lc:If-defeating
strategy have been to deviously set up
the case for reversal on appeal. As the
history of Negron's own case attests,
the federal right to a state provided
translator is far from settled. Thus,
Negron's counsel would have been on
tenuous grounds for believing that the
present claim would prevail. We
would, in any event, be reluctant to
find a knowing, intelligent waiver of
so ill-defined a right.'

O " MoreoNtr, Judge Bartels found
it "obvious that the court and the
District Attorney were fully aware of
Negron's disabilities." The Supreme
Court held in Pate that when it
appears that a defendant may not be
competent to participate intelligently
in his own %ietclise because of a
possible mental disability, the trial
court must conduct a hearing on the
defendant's mental capacity. Negron's
language disability was obvious, not
just a possibility, and it was as de-
bilitating to his ability to participate in
the trial as a mental disease or defect.
But it was more readily "curable" than
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any mental disorder. The least we can
require is that a court, put on notice of
a defendant's severe language dif-
ficulty, make unmistakably clear to
him that he has a right to have a com-
petent translator assist him, at state
expense if need be, throughout his
trial'

NOTES

United States Supreme Court, retired,
sitting by designation.

1. Petitioner's conviction was affirmed
without opinion by the Appellate Division.
Second Department on April 22, 1968, 29
A.D.2d 1050. Leave to appeal was denied
by the New York Court of Appeals on July
12, 1968. Certiorari was denied by the
United States Supreme Court on June 2,
1969. Negron v. New York, 395 U.S. 936,
89 S.Ct. 2000, 23 L.Ed.2d 452.

2. At the hearing before Judge Bartels,
Baker testified that he "was not able to
speak with" Negron "at all" with ut an
interpreter.

3. Negron testified before Judge Bartels
below that he could not recall these con
ferences, but both Baker and Mrs. Maggi
pinto attested to their occurrence.

4. Indeed, at one point Negron's own
testimony was postponed because Mrs.
Maggipinto had been sent home mis-
takenly.

5. United States v. Desist, 384 F.2d 889,
901 (2d Cir. 1967), aff'd 394 U.S. 244, 89
S.Ct. 1030, 22 L.Ed.2d 248 (1968).

6. See Terry v. State, 21 Ala.App. 100,
105 So. 386 (1925) (defendant was a deaf-
mute); Garda v. State, 151 Tex.Cr.R. 593,
210 S.W.2d 574 (1948); State v. Vasquez,
101 Utah 444, 121 P.2d 903 (1942) (defen-
dant spoke "broken English").

7. See also Wilson v. United States, 129
U.S.App.D.C. 107, 391 F.2d 460, 462
(1968), quoting with approval, United
States v. Wilson, 263 F.Supp. 528, 533
(D.C. I 966) (due process requires that de-
fendant have a "present ability to follow
the " proceedings and discuss
them rationally with his attorney").

8. See United States v. Liguori, 430 F.2d
842 (2d Cir., filed July 17, 1970) (defendant
"cannot be faulted for failing to anticipate
the action of the Supreme Court" sub-
sequently taken in Leary v. United States,



395 U.S. 6, 89 S.Ct. 1532, 23 L.Ed.2d 57
(196911.

9. The cases primarily relied on by the
government are readily distinguishable. In
Desist, defendant was clearly not indigent
and he had retained the services of a law
firm one of whose partners spoke French,
as did the defendant, and English. In that
case "the record clearly showledi that the
judge believed the defense was not
hindered by a communications barrier."
384 F.2d at 902 n. 31. In Cervantes v. Cox,
350 F.2d 855 (10th Cir. 1965), similarly,

the court endorsed the trial judge's finding
that appellant was "completely aware of all
the proceedings." Id. at 855-856. In
Gonzalez v. People of the Virgin Islands,
109 F.2d 215, 217 (3rd Cir. 1940), it simply
did not seem to the court "that defendants
:ere unable to speak or understand
English."

In view of the importance of Gallardo's
testimony and the large of other
witnesses who testified in English against
Negron, the denial of so important a right
to Negron cannot be regarded as "harm-
less."
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UNITED STATES of America
v.

Jacob H. GREENBERG and Morris Mac
Schwebel, Defendants (two cases).

United States District Court
S.D. New York.
Dec. 14, 1961.

Robert M. Morgenthau, U.S. Atty.,
New York City, for United States,
Stephen E. Kaufman, Peter H. Morri-
son, Asst. U.S. Attys., New York
City, of counsel.

Paul, Weiss, Rifkind, Wharton &
Garrison, New York City, for defen-
dant, Morris Mac Schwebel, Simon H.
Rifkind, Martin Kleinbard, Arthur B.
Frommer, Allan Blumstein, New
York City, of counsel.

FREDERICK van PELT BRYAN,
District Judge.

Defendant Schwebel moves under
Rule 6(b), F.R.Cr.P., 18 U.S.C.A., to
dismiss two indictments against him
"on the grounds that the Grand Jury
finding the indictments was not
selected, drawn or summoned in ac-
cordance with law."

The indictments were returned on
February 6, 1961 by a grand jury im-
paneled in December 1960. Indict-
ment 61 Cr. 132 is in one count and
charges Schwebel and a co-defendant
Greenberg, who is not before the
court, under 18 U.S.C. § 371 with
conspiring t" violate provisions of the
Securities Act of 1933, 15 U.S.C.A. §
77a et seq., by the use of the mails and
instrumentalities of interstate com-
merce in dealings in corporate
securities of Basic Atomics, Inc. In-
dictment 61 Cr. 133 is in 62 counts.

The first count charges Schwebel and
Greenberg under 18 U.S.C. § 371
with conspiring to violate the same
provisions of w in dealings in cor-
porate securities of Soil Builders Inter-
national Corporation. The other 61
counts charge specific violations of
various provisions of the Securities
Act in these dealings. A motion by
Schwebel to dismiss five of these
counts as time barred has been granted
on consent of the the Government.

The motions of defendant Schwebel
directed to the selection of the grand
jury returning these indictments focus
on the methods used to obtain the
names on the lists of qualified jurors
on file in this court from which the
grand jury was selected. He contends
that these methods violate both statu-
tzNry and coistitutional requirements
for selection and qualification of jury-
men (28 U.S.C. § 1861, as amended
by the Civil Rights Act of 1957, 71
Stat. 638; Constitution, Art. III;
Amendments 6 and 7) and that there-
fore the grand jury drawn from such a
list necessarily was illegally and im-
properly constituted.

After hearing argument on Schwe-
bel's motions I directed the clerk of
this court to have a statement pre-
pared by the deputy clerk in charge of
jurors and the jury commissioner,
fully describing "the manner, method

'bLi
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and procedures used for the selection,
choosing and drawing of the names on
the lists of persons on file in this court
from which the members of the Grand
Jury returning these indictments were
selected." Such a statement was filed
and copies furnished to counsel for the
respective parties. Thereafter, at the
request of counsel for Schwebel I

directed the clerk to have a supple-
mental statement prepared and filed
furnishing additional information on
this subject. The supplemental state-
ment has been filed. Thereafter coun-
sel for both parties were advised that
final submissions would be received
not later than October 18, 1961. All
submissions have been received and
the motions are now before me for
decision on the affidavits submitted by
the respective parties and the two
statements filed by the clerk. There
has been no request to have testi-
mony taken.

Procurement of qualified jurors in
this district

It is necessary in this court to main-
tain a large pool of qualified prospec-
tive jurors from which the very sub-
stantial number of talesmen required
in the busiest district in the country
may be summoned for service. The list
of qualified petit and grand jurors on
file contains about 20,030 names. The
list constantly requires replenishment
to replace prospective jurors who have
died, have moved away or hat..e. be-
come unavailable for jury duty for
other reasons.

Before persons can be atiskd to th:
pool of qualified jurors r pevlirnitnicy
examination is necessary i_Z; d9tern.1,ne
whether they meet the :itautory qua;i-
fications for jury service and are ah'e
to serve. Qualification noti. re con-
tinuously being sear: out summoning
persons for such prc1iininary ex-
amination.

The names of the persons to whom
such qualification notices are mailed
are obtained almost entire ,y from the
lists pi' those registered to vole in presi-
dentl years in the Counties of New
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York, Bronx and Westchester. These
are the official lists of registered voters
prepared every four years by the duly
constituted Boards of Election in these
counties.

In New York and Bronx Counties a
list of registered voters is prepared by
the Board for each assembly district.
There are 16 assembly districts in New
York County containing a total of
1,067 election districts, and 12 as-
sembly districts in Bronx County with
a total of 943 election districts. For
each of the assembly districts the
registered voters are listed by election
districts. The names appear in parallel
vertical columns on successive pages
by street address.

To obtain the names to which jury
qualification notices are to be sent a
key number in the first column of one
of the assembly district lists, counting
down from the top or up from the
bottom, is selected at random; for
example, the fifth or tenth name from
the top or bottom. Thereafter each
fifth name in all the columns for the
assembly district will be taken from
column after column on page after
page and jury qualification notices
made -,iut addressed to them. The
same process is carried on through
every assembly district list in rotation
so that all of the assembly districts and
all of the election districts are event-
ually covered. When all have been
gone thre<sh another key number is

tittej .t random and the same
,ny,:ess is again repeated a;; often as is
required to produce the number of
names then needed Thus the selection
of prospective jurors for qualification

made, as part of a continuous
rficess, wiih selections made at
ral:dom from 'very part of the two
counties.

in Westchester County the lists of
those registered to vote in presidential
years are preoarod by wards for each
city aid tr..,w;t. The same method of
se1e4.-thig nantv-i o prosnective
.70 whon7 qualification notices arc sent
is '0)!n,,.-earl. with respect to the West-
chester County lips for tbz:: 12 cities



and towns nearest the New York City
limits comprising about 80% of the
population of the County.

In 1960 the total number of reg-
istered voters in New York, Bronx and
Westchester Counties was 1,758,142.
In the years from 1950 through 1960,
187,024 qualification notices were
sent out to persons selected in the
manner described from the lists of
registered voters in the three counties.
The number of qualification notices
sent out yearly to such persons ranged
from a maximum of 27,950 in 1957 to
a minimum of 8,575 in 1952.

In addition, qualification notices
were sent out in some years during
this period to persons whose names
were obtained from telephone direc-
tories and real estate listings. These
totaled 6,855, or some 3% of the
notices sent out. Some qualification
notices were also sent to persons
whose names had been recommended
for jury service as such names were
received.

The notices zo appear for jury quali-
fication addressed to the persons
selected by this method are placed on
file in the office of the jury clerk until
such time as additional names are re-
quired to be added to the list of quali-
fied jurors. They are then mailed out
to the prospective jurors. The notice
requests the addressee to appear for
preliminary examination on a day
certain.

Those appearing who do not have a
statutory exemption or disqualifica-
tion, or a physical infirmity or other
manifest hardship which would
prevent them from serving, are re-
quired to complete a questionnaire
which in all material respects con-
forms to the questionnaire suggested
in the Report of the Judicial Con-
ference Committee on the Operation
of the Jury System, approved by the
Judic. Conference of the United
States, entitled, The Jury System in
the Federal Courts, pp. 99-100 (1960).
All those completing questionnaires

who qualify are placed on the list of
qualified jurors as either petit or grand
jurors.

Wheel cards and history cards are
made out for each person who has
qualified. These cards are kept on file
in the clerk's office. The wheel cards
are arranged according to dates of ser-
vice and time for placing in the wheel.

The grand jury wheel from which a
panel of prospective grand jurors is
drawn ordinarily contains between
500 and 800 wheel cards. The names
in the wheel comprise qualified jurors
(a) taken from the list of those whose
last service was more than two years
ago, (b) who were called for service
and excused three months before, (c)
who have been marked for service in
the particular month by a judge
hearing excuses, and (d) who qualified
for service in the preceding month.
From this wheel a panel of 75 names
is drawn to be placed in the wheel
from which the grand jury is ulti-
mately selected.

The panel from which the grand
jury returning these indictments was
drawn was selected from the wheel on
September 30, 1960. The wheel from
which the panel was drawn contained
490 cards remaining from the pre-
vious drawing. The jury clerk and the
jury commissioner each alternately
added 25 cards selected from the list,
making a total of 540 cards in the
wheel. When a panel of 75 had been
drawn notices were sent to the tales-
men on the panel to appear for the
drawing of the grand jury on Decem-
ber, 6, 1960. On that day the 75
names on the panel were placed in the
wheel and the 23 names were drawn
from the wheel and sworn in to com-
prise the grand jury which returned
these indictments.

The jury clerk and the jury commis-
sioner both state unequivocally that at
no time has there ever been any at
tempt to exclude from petit or grand
jury service any qualified individual,
class or group.
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Defendant's challenge to the method
of procuring qualified jurors

Schwebel's challenge to this grand
'wry is based in the first instance on
,he fact that the list of qualified jurors
on file in this court from which it was
selected was taken almost entirely
from the voter registration lists. He
does not attack the procedures by
which the grand jury was drawn from
that list.

According to the figures on which
defendant relies, derived from the
1960 census, there were 2,528,152
citizens over the age of 21 in the
Counties of New York, Bronx and
Westchester in 1960.' There were
1,758,142 persons registered to vote in
the three counties in that same year.
Defendant therefore calculates that
only some 70% of the adult citizen
population prospectively eligible for
jury duty was canvassed to obtain
qualified jurors, and that approxi-
mately 30% of such population was
riot canvassed at all.

This method of obtaining qualified
jurors, he contends, results in the
systematic exclusion from considera-
tion of the 30% of the adult citizen
population which does not register to
wte. Relying chiefly on the recent
decision in United States v. Hoffa, 196
F.Supp. 25 (S.D.Fla., 1961), it is his
position that "while it may be proper
to use voting lists as one of the sources
for the selection of grand jurors, it is
improper to restrict and confine such
selection to such lists, in systematic ex-
clusion of non-registered adult citi-
zens." He contends that non-registered
adult citizens are a cognizable group
or class which he calls the "politically
dormant," and that the result of the
exclusion of such a class or group is
"to insure that the juries of this dis-
trict will not constitute a representa-
tive cross-section of the community"
in violation of both constitutional and
statutory standards for federal jury
select ion.

Defendant makes the further con-
tention that this method results in the
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selection for jury service of a dispro-
portionate number of persons of
"higher" income. In support of this
contention he quotes statements by
sociologists and students of the elec-
toral process to the general effect that
persons of low income fail to exercise
the franchise to a greater extent than
those of higher income. This factor, he
says, also contributes to the claimed
non-representative character of Southern
District juries.

This is further compounded, he
says, by the use of telephone direc-
tories and real estate listings to obtain
some 3% of the names to whom jury
qualification notices were sent out,
since it is likely that these sources will
produce more persons of higher than
lower income.

Quite apart from this, he urges that
the virtually exclusive use of voter
registration lists as a source of pro-
spective jurors violates the Civil
Rights Act of 1957 as it amended 28
U.S.C. § 1861, 71 Stat. 638.

The main thrust of defendant's
challenge is based on the proposition
stated in Thiel v. Southern Pacific
Co., 328 U.S. 217, 220, 66 S.Ct. 984,
985, 90 L.Ed. 1181 (1946), that

"The American tradition of trial by jury,
considered in connection with either
criminal or civil proceedings, necessarily
contemplates an impartial jury drawn from
a cross-section of the community. Smith v.
Texas, 311 U.S. 128, 130 (61 S.Ct. 164,
165, 85 L.Ed. 84) Glasser v. United States,
315 U.S. 60, 85 (62 S.Ct. 457, 471, 86
L.Ed. 680). This does not mean, of course,
that every jury must contain representa-
tives of all the economic, social, religious,
racial, political and geographical groups of
the community; frequently such complete
representation would be impossible. But it
does mean that prospective jurors shall be
selected by court officials without system-
atic and intentional exclusion of any of
these groups. Recognition must be given to
the fact that those eligible for jury service
are to be found in every stratum of society.
Jury competence is an individual rather
than a group or class matter. That fact lies
at the very heart of the jury system. To dis-



regard it is to open the door to class dis-
tinctions and discriminations which are
abhorrent to the democratic ideals of trial
by jury."

49, The power of the federal courts
to insure that these standards are
ar,1ied derives from their supervisory
powers over the administration of
federal justice. Thiel v. Southern
Pacific Co., supra; Ballard v. United
States, 329 U.S. 187, 67 S.Ct. 261, 91
L.Ed. 181 (1946). See, also, Glasser v.
United States, 315 U.S. 60, 62 S.Ct.
457, 86 L.Ed. 680 (1941), and Fay v.
People of State of New York, 332 U.S.
261, 67 S.Ct. 1613, 91 L.Ed. 2043
(1947).

This power extends beyond the
limits of constitutional requirements
guaranteeing trial by jury and tradi-
tional concepts of due process. It in-
cludes, and, indeed, goes beyond
specific statutory requirements. The
systematic exclusion of a racial group
or economic or social class from jury
service

"deprives the jury system of the broad base
it was designed by Congress to have in our
democratic society. It is a departure from
the statutory scheme. As well stated in
United States v. Romig. [D.C.] 52 F.
Supp. 857, 862, 'Such action is operative to
destroy the basic democracy and classless-
ness of jury personnel.' It 'does not accord
to the defendant the type of jury to which
the law entitles him. It is an administrative
denial of a right which the lawmakers have
not seen fit to withhold from, but have
actually guaranteed to him.' Cf. Kotteakos
v. United States, 328 U.S. 750, (764.765)
[56 S.Ct. 1239, 90 L.Ed. 15571. The injury
is not limited to the defendantthere is
injury to the jury system, to the law as an
institution, to the community at large, and
to the democratic ideal reflected in the
processes of our courts." Ballard v. United
States. supra, 329 U.S. p. 195, 67 S.Ct. p.
265.

Thus we need not consider separate-
ly the constitutional grounds of chal-
lenge asserted generally by the de-
fendant since the standards which the
court must apply in exercising its
supervisory powers necessarily include
and go beyond constitutional require-
ments. Thiel v. Southern Pacific Co.,

supra; Ballard v. United States, supra;
Fay v. New York, supra; McNabb v.
United States, 318 U.S. 332, 63 S.Ct.
608, 87 L.Ed. 819 (1942).

O The defendant here does not
claim that any actual or specific pre-
judice to him has resulted or will result
from the methods of selection which
he attacks. But his right to relief is not
dependent upon a showing of pre-
judice in his individual case. If, as he
claims, the list from which this grand
jury was drawn was made up in viola-
tion of prescribed and accepted stan-
dards then that in itself would en-
title him to relief.'

col However, a party making the
challenge has the burden of showing
that the required and accepted stan-
dards for jury selection have been
violated. He must introduce or offer
"distinct evidence" in support of his
challenge. His failure to do so is fatal.
Glasser v. United States, supra;
Frazier v. United States, 335 U.S, 497,
69 S.Ct. 201, 93 L. Ed. 187 (1948);
United States v. Carrion, 140 F.Supp.
226 (D.P.R. 1956). The question here
is whether defendant Schwebel has
sustained that burden.

Since the amendment of 28 U.S.C.
§ 1861 by the Civil Rights Act of
1957 the qualifications ana exemp-
tions of federal jurors are no longer
determined by the laws of the state in
which the federal court has its seat.
The qualifications for jurors in the
federal courts are laid down in § 1861
which reads:

"Any citizen of the United States who
has attained the age of twenty-one years
and who has resided for a period of one
year within the judicial district, is com-
petent to serve as a grand or petit juror
unless

"(1) He has been convicted in a State or
Federal court of record of a crime punish-
able by imprisonment for more than one
year and his civil rights have not been re-
stored by pardon or amnesty.

"(2) He is unable to read, write, speak,
and understand the English language.

"(J) He is lrrapable, by reason of mental
or physical infirmities to render efficient
jury service."
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Citizens cannot be excluded from jury
service "on account of race or color."
28 U.S.C. § 1863. Members of the
armed services, firemen and police-
men and public officers are exempted
from service. 28 U.S.C. § 1862.

In addition jurors must be returned
from such parts of the district as the
court may direct "so as to be most
favorable to an impartial trial, and not
to incur unnecessary expense or
unduly burden the citizens of any part
of the district with jury service." 28
U.S.C. § 1865.

Congress has not chosen to es-
tablish any uniform system of select-
ing the array of qualified jurors from
which -gland or petit juries are to be
drawn. There is no prescribed method
of selection. Congress has established
uniform qualifications for individual
jurors but it has left to each district
the adoption of suitable methods to
obtain the necessary talesmen. Within
the framework of the pertinent statu-
tory provisions "the choice of the
means by which unlawful distinctions
and discriminations are to be avoided
rests largely in the sound discretion of
the trial courts and their officers."
Thiel v. Southern Pacific Co., supra,
328 U.S. p. 220, 66 S.Ct. p. 986.'

The task of providing the large
number of qualified jurors required in
this heavily burdened court in a great
metropolitan area is not without its
difficulties. The objective is to obtain
a pool of jurors "drawn from every
economic and social group of the com-
munity without regard to race, color
or politics" and possessing "as high a
degree of intelligence, morality,
integrity, and common sense, as can
be found by the persons charged with
the duty of making the selection."'

The administrative problem re-
mains and the choice of sources from
which the names of prospective jurors
are to be selected lies in the hands of
the clerk and jury commissioner
acting under the direction of the
District Court. No perfect system to
accomplish these results has yet been
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devised. There is no mathematical
formula by which to determine what
would constitute a completely rep-
resentative cross-section of the com-
munity of some 4,700,000 people
comprising the Southern District of
New York. The principal population
of this community resides in the New
York metropolitan area where every
conceivable race, creed, color and
political and social and economic
background are represented. The as-
certainment of what would consti-
tute a completely representative cross-
section of such a community is per-
haps as elusive as the ascertainment of
what is the ideal reasonable man so
familiar to the law. All that is ex-
pected of the jury officials charged
with the duty of providing a pool of
qualified jurors is that the methods of
selection used are reasonably designed
to produce a representative cross-
section of the community in the light
of the practical means available. Dow
v. Carnegie-Illinois Steel Corp., 224
F.2d 414 (3 Cir., 1955), cert. den. 350
U.S. 971, 76 S.Ct. 442, 100 L.Ed. 842;
United States v. Flynn, 216 F.2d 354
(2 Cir., 1954), cert. den. 348 U.S. 909,
75 S.Ct. 295, 99 L.Ed. 713; United
States v. Dennis, 183 F.2d 201 (2 Cir.,
1950), cert. den. 341 U.S. 494, 71
S.Ct. 857, 95 L.Ed. 1137; United
States v. Local 36 of International
Fishermen, 70 F. Supp. 782 (S.D.Cal.
1947), affd 9 Cir., 177 F.2d 320, cert.
den. 339 U.S. 947, 70 S.Ct. 801, 94
L.Ed. 1361.

"§" A party does not have a vested
right in any particular method of
selection. "Neither statutory nor case-
made law requires the use of any parti-
cular source of names so long as there
is no systematic exclusion of the
members of any race, creed, social or
economic group." Padgett v. Buxton-
Smith Mercantile Co., 283 F.2d 597,
598 (10 Cir. 1960), cert. den. 365 U.S.
828, 81 S.Ct. 713, 5 L.Ed. 2d 705.
There is no cause to complain as long
as the methods employed are rea-
sonably designed to reach a fair cross-
section. United States v. Flynn, supra.



The burden on a party challenging the
method of selection is to show that the
methods used were not reasonably de-
signed to produce such a result.

.49,4> In the case at bar defendant
Schwebel has wholly failed to sustain
the burden of showing that the pri-
mary reliance in this district on the
lists of registered voters as a source of
prospective jurors is not reasonably
designed to produce a fair cross-
section of the community.

It is significant that qualifications
for federal jury service bear a striking
similarity to the requirements for
voter registration in the State of New
York. 28 U.S.C. § 1861 provides that
a citizen who has attained the age of
21 and has resided within a district for
one year is qualified unless he has
been convicted of a felony in a state or
federal court and his civil rights have
not been restored, is unable to read,
write, speak and understand the
English language or is incapable by
reason of mental or physical infirmi-
ties of rendering efficient jury service.

Section 150 of the New York
Election Law requires a voter to be a
citizen over 21 years of age who has
been an inhabitant of the state for one
year next preceding the election, for 4
months a resident of the county, and
for the last 30 days a resident of the
election district. He must be able,
except for physical disability, to read
and write English. Persons who have
been convicted of a felony and have
not been restored to rights of citizen-
ship or who accept or give bribes to in-
fluence votes are excluded from
voting. New York Election Law, Mc-
Kinneys Consol. Laws, c. 17, § 152.

On the figures on which the moving
defendant relies the total adult citizen
population of the Counties of New
York, Bronx and Westchester was
2,528,152 in 1960. The number of
persons registered to vote in the 1960
election in these three counties was
1,758,142. Thus, approximately 70%
of the ;lull citizen population is in-
cluded in the registration lists from

which prospective jurors were ob-
tained. There is not the slit:htest im-
plication that in New York any per-
sons qualified to vote are excluded
from registering. Nor is there any im-
plication that the selections made by
the jury officials of this district from
this very large majority of those who
might conceivably be eligible for
federal jury service were not com-
pletely fair and at random. Indeed, far
from attempting to exclude any
economic, social, religious, racial,
political or geographic group in
selecting names from the voting lists,
the record shows that every effort was
made not to do so. The selections were
completely at random and covered
every election district in every
assembly district of the area. Thus, the
very large majority of those con-
ceivably eligible for federal jury
service have been thoroughly and ob-
jectively canvassed.

Moreover, though 30% of those
not registered to vote are uncanvassed
it does not follow that all 30% are
eligible for federal jury service. The
unregistered 30% must necessarily in
dude an indeterminate number of
persons who were not qualified for
federal jury service under the statute.

For example, persons are excluded
from jury service who are "unable to
read, write, speak, and understand the
English language." Those unable, ex-
cept for physical disability to read and
write English are excluded from regis-
tration as voters. Such persons are ex-
cluded both from federal jury service
and from voter registration.

There is no proof before me as to
how large this group is. But common
experience in this city indicates that
even among the citizen population the
number of those who cannot read and
write English may be not insubstan-
tial. One example is the substantial
Spanish speaking population in New
York and Bronx Counties. See Matter
of the Application of Camacho v.
Rogers. D.C., 199 F.Supp. 155.

Moreover, the 30% not registered
to vote includes those who have not
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re!,ided for one year in the state. Per-
sons in this category would not have
resided for one year in the judicial
district, as required for federal jury
service. Thus, an indeterminate
number of citizens who are ineligible
for jury service because of lack of re-
quired residence are also excluded
from registering to vote.

Urban population is highly mobile.
Indeed, as was pointed out by Judge
Learned Hand in United States v.

Dennis, supra, 183 F.2d p. 219, ". * *
the Census shows that less than one-
half the urban population lives in the
same quarters for seven years "."
There is no indication that mobility
has lessened.

The number of persons who cannot
register to vote and who would also be
unqualified or unavailable for federal
jury service is multiplied when the
aged and infirm, the mentally defi-
cient, the persons confined in insti-
tutions and the convicted felons are
taken into account.

In short, the number of persons not
qualified for jury service who are in-
cluded within the 30% of adult
citizens not registered to vote is not in-
substantial and considerably more
than 70% of those qualified are
reached by the use of the registration
lists. The challenging defendant has
not enlightened the court as to how
high the percentages actually go.

The defendant suggests that
methods "could certainly be perfected
on a scientific basis" to provide a
better representative cross-section of
the community. He suggests "the use
of city directories," and "the use of a
variety of lists (including those fur-
nished by labor unions)." No doubt a
city directory would be a helpful
adjunct to the jury officials in this dis-
trict. But no city directory has been
published since 1933. Quite apart
from the dangers inherent in selection
from lists provided by private groups
with special interests, Glasser v.
United States, supra, it was noted by
Judge Hand in the Dennis case as long
ago as 1947 that when a labor union
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was asked for a list of prospecti .re
jurors "their people wa.. ,ed nothing to
do with juries." (183 F.2d p. 222). The
court in Dow v. Carnegie-Illinois Steel
Corp., supra, also referred to "the
meager result of soliciting names from
unions." (224 F.2d p. 426). Defen-
dant's suggestions are scarcely prac-
tical.

Nor are census lists of any practical
help. Even assuming that the Secre-
tary of Commerce was not precluded
from making public information
relating and identifying individuals
(13 U.S.C. § 9) and that lists of per-
sons in usable form were available
from the Census Bureau, such lists
would be of little aid in this process of
selection. The unreliability of lists pre-
pared once every ten years relating to
highly mobile urban populations is
obvious. Short of an annual census
designed to elicit information relevant
to juror qualifications or a required
population registration, either of
which would require a staff and ex-
penditures out of all proportion to the
results obtained, the registration lists
as used in this district offer the most
comprehensive source of available
jurors. Cf. Brown v. Allen, 344 U.S.
443, 474, 73 S.Ct. 397, 97 L.Ed. 469
(1953); United States v. Local 36 of
International Fishermen, supra. A
scientifically perfect system of produc-
ing a representative cross-section of
the community is not required and no
such system has been devised. "Argu-
ments can be made against the use of
any list, as none are available for the
whole population." United States v.
Local 36 of International Fisherthen,
supra, 70 F.Supp. p. 799. All that is

.required is to use methods reasonably
designed to produce a jury representa-
tive of a cross-sN.tion of the com-
munity. The objective selection of
names at random from registration
lists as they are maintained in this
community fully satisfies this require-
ment and commends itself to an im-
partial jury system.

In the light of what has been said
there can be no valid challenge of a



process which covers such a very large
percentage of those who would be
eligible for jury service, nor any claim
that such an objective canvass would
not produce a representative cross-
section of the community unless it be
shown that such a process necessarily
resulted in the exclusion from service
of a cognizable group or class of citi-
zens. Here the defendant claims that
non-voters by the mere fact of failing
to vote constitute such a group or
class and that their exclusion from
consideration invalidates the selective
process. He characterizes this group as
"the politically dormant" and says
that their common failure to vote is a
cohesive factor which binds all of
them together in a community of
interest. There is no merit to this con-
tention. Defendant has failed to show
that those who do not register can be
classed in any particular economic,
social, religious, racial, political or
geographical group of the community.
On the contrary, they include all of
such groups. Nor has defendant
shown there is any fixed composition
or thread which binds those in this
category into a cohesive group. See
Young v. United States, 94 U.S.App.
D.C. 54, 212 F.2d 236 (1954), cert.
den. 347 U.S. 1015, 74 S.Ct. 870, 98
L.Ed. 1137; United States v. Carrion,
supra. All that such persons have in
common is their failure to exercise the
riftht of franchise at a given election.
They are united only in disinterest.

The grouping shifts from election to
election. The single thread of failure to
vote has no permanence. Those reg-
istered to vote in one presidential elec-
tion may well not be registered in an-
other, and vice versa. See New York
Election Law, § 352. There is nothing
to show that they are of any particular
shade of opinion. There is no indica-
tion that the failure to canvass such
persons defeats in any way the con-
cept of an array from which impartial
representative juries may be selected.

In addition, defendant claims that
there is a higher proportion of lower
income persons among non-voters

than among those who exercise the
franchise. He therefore argues that the
failure to canvass non-voters results in
an array selected from the registration
lists which has an undue proportion of
those of higher income.

OntON The material which he relies on
to support this contention consists of
statements by sociologists and
students of the electoral process to the
effect that it is generally true that
more persons of lower income than
higher income fail to vote. This
material is presented in affidavits of
counsel and consists of purely hearsay
statements which do not rise to the
dignity of formal proof. See Glasser v.
United States, supra; Frazier v. United
States, supra. It rests upon the most
slender foundations. There is no
showing as to how these conclusions
are arrived at or any discussion of the
nature or reliability of the studies on
which they are alleged to rest. It has
not been demonstrated that the per-
sons to whom these statements are
ascribed are qualified as experts in the
evidentiary sense.

But even were the conclusions
accepted at their face value they do
not establish that the method of selec-
tion used violated any accepted or
required standards. There is no defini-
tion of what the so-called low income
or high income groups consist of. The
only figures given are to the effect that
the percentage of persons who do not
vote range from 38% with incomes less
than $2,000 to 16% with incomes of
over $5,000. There is nothing before
me as to what sampling was taken in
order to arrive at these figures or to
what geographical areas they apply. In
any event, however, all that such
figures indicate is that there is a sub-
stantial representation of all income
groups among the voting population'

Other "studies" referred to indicate
that persons less likely to vote include
not only those of lower economic
groups but also women, those who
have had less education, those who
are younger, those who are new-
comers to the community and those of
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certain faiths. Defendant's materials
only succeed in showing the wide
diversity which runs through both
voter and non-voter categories.

.6'1 In reality defendant would have
me hold that a system of proportional
representation should be devised for
the procuring of prospective jurors.
The courts have repeatedly rejected
such a concept and I reject it here. As
the Court of Appeals of this circuit
pointed out in United States v. Flynn,
supra, the concept of proportional rep-
resentation "has never been a part of
the Anglo-American jury system and,
indeed, is repugnant to that system."
It declined "to use our power of super-
vision to create a system of propor-
tional representation on federal juries,
even were such a goal attainable."
(216 F.2d p. 388). See United States v.
Dennis, supra; Dow v. Carnegie-
Illinois Steel Corp., supra; Padgett v.
Buxton-Smith Mercantile Co., supra;
United States v. Local 36 of Inter-
national Fishermen, supra; United
States v. Carrion, supra.

The array under challenge here was
drawn from the large majority of
those who were eligible for jury ser-
vice, a majority which contained rep-
resentatives of every class or group in
the community. The method of
selection under attack is calculated to
produce a much more representative
cross-section than the system upheld
in such cases involving challenge to
federal jury selection as United States
v. Dennis, supra; United States v.
Flynn, supra; Dow v. Carnegie-Illinois
Steel Corp., supra; Young v. United
States, supra; United States v. Car-
rion, supra, to name only a few, and in
such cases arising under the equal
protection and due process clause as
Fay v. New York, supra; Brown v.
Allen, supra; Hoyt v. Florida, 82 S.Ct.
159 (decided November 20, 1951).

The two cases on which the defen-
dant primarily relies, Thiel v. Southern
Pacific Co., supra, and Ballard v.
United States, supra, are in no way
comparable to the case at bar.
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In the Thiel case the judgment was
reversed because daily wage earners
were deliberately excluded by the jury
officials selecting the array. In Ballard
the conviction was reversed because
women were systematically excluded.
In both cases the exclusion was of a
cohesive class, united by common in-
terests, and the resulting arrays, there-
fore, were not representative of the
communities from which they were
drawn. None of the six groups, eco-
nomic, social, religious, racial, political
and geographical, which were listed in
the Thiel case as non-excludable, have
been excluded here. Non-voters come
from both sexes and from all eco-
nomic, social, racial, religious, political
and geographical groups. They com-
prise no cohesive group and their ex-
clusion does not threaten the rep-
resentative character of jury panels.
Neither the Ballard nor the Thiel cases
are applicable.

t4,..51 One thing remains to be men-
tioned on this phase of the case. De-
fendant, who at the outset of his
motions urged that the method of
selection was invalid because it was
confined to registration lists, now
urges that the process of selection is
invalid because somewhat over 3% of
qualification notices were sent over a
period of ten years to prospective
jurors whose names were selected
from telephone directories and real
estate listings. It is unnecessary to
comment on this argument except to
say that this small proportion could
not possibly affect the representative
character of the panel selected, even
had anything definitive been shown as
to characteristics of persons whose
names appeared in these sources.

I therefore find that the methods
employed in this district to select the
persons on the list of qualified jurors
from which this grand jury was drawn
were reasonably designed to reach a
representative cross-section of the
community and there was no systema-
tic exclusion of any cognizable group
or class of qualified citizens from jury



service. The system used was a fair
and reasonable system which ir. its
operation can be expected to result in
the selection of adequate and proper
grand juries.

II

e".4.0, Defendant also contends that,
regardless of the considerations j" .3t
discussed, the exclusive use of registra-
tion lists as a source of prospective
jurors violates 28 U.S.C. § 1861 as
amended by the Civil Rights Act of
1957, 71 Stat. 638, and that there-
fore his challenge must be sustained.
He relies primarily on United States v.
Hoffa, supra, recently decided in the
United States District Court for the
Southern District of Florida. It is de-
fendant's position that United States
v. Hoffa holds squarely that the ex-
clusive use of voter or registration lists
is forbidden by the 1957 Amendment.

The Hoffa case deals with circum-
stances in the Orlando Division of the
Southern District of Florida which are
quite different from those in the
Southern District of New York. It
does not hold that the exclusive use of
voting or registration lists is forbidden
by the 1957 Amendment under ap-
propriate circumstances.

There is nothing in the language of
§ 1861 as written which can be con-
strued to forbid the use of voter regis-
tration lists.

The defendant nevertheless con-
tends that when the 1957 Amend-
ment is read in the light of its legisla-
tive history it must be construed to
forbid their exclusive use in order to
carry out the purpose and intent of
Congress. I find no support in the
legislative history for this conten-
tion.

Prior to the enactment of the Civil
Rights Act of 1957, Section 1861, in
addition to practically the same quali-
fications for federal jury service as at
present, provided that no person was
qualified to serve as a federal juror
unless "he (was) competent to serve as
a grand or petit juror by the law of the
State in which the district court is
held."'

In 1941 "there were 48 different
sets of qualifications and 68 general
classes of possible grounds of exemp-
tion throughout the various states.
Women were not qualified to serve as
jurors in 18 states *." Report of
the Judicial Conference Committee,
op. cit. supra, p. 35.' As a result of the
1957 amendment not only were
the requirements made uniform
throughout the federal judicial system
but "Marge groups of intelligent,
qualified citizens, including women
and professional people, previously
unavailable by reason of disqualifica-
tion or exemption under state law
have been rendered eligible for federal
jury service." Id. at p. 17.

The Civil Rights Act of 1957 was of
broad scope and provided for the es-
tablishment of the Commission on
Civil Rights, for an additional assist-
ant attorney general to assist in civil
rights matters, for the strengthening
civil rights statutes, for means of
further securing and protecting the
right to vote, and for trial by jury in
proceedings to punish criminal con-
tempts growing out of civil rights
cases. The amendment of § 1261
dealing with qualifications of federal
jurors was contained in the last
section of the Act and was incidental
to its main purposes.

The most controversial feature of
the Civil Rights Act as originally pro-
posed was the provision that would
have done away with jury trials in
contempt proceedings for failure to
comply with federal court orders
which arise out of civil rights cases.

This provision became so highly
controversial and aroused such bitter
opposition in the Senate that it threat-
ened passage of t'ie entire bill. In an
attempt at compromise and to smooth
the way for passage of the legislation,
Senator O'Mahoney offered an
amendment providing for trial by jury
in criminal contempt proceedings
arising out of civil rights cases. 103
Cong.Rec. 11003, et seq. (1957). This
amendment was opposed by a number
of those backing the original bill on
the ground that it emasculated the
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powers of the federal courts to enforce
provisions concerning the right to
vote. They pointed out that in various
southern states Negroes were excluded
from jury service under state law and
thus would also be excluded from
federal juries under the conformity
clause of § 1861, and that it would be
difficult if not impossible to secure
convictions in civil rights contempt
cases before southern juries so con-
stituted. See remarks of Senator
Javits, 103 Cong.Rec. 11566 to 11568
(1957). A heated debate on the
original provision of the bill and the
O'Mahoney amendment continued
spasmodically for weeks. Finally, on
July 31, 1957 Senator Church
proposed an amendment of the
O'Mahoney amendment by which the
conformity clause of § 1861 would be
deleted from the section entirely. He
stated the purpose of the amendment
to be as follows:

"Mr. President, the amendment is de-
signed to eliminate whatever basis there
may be for the charge that the efficacy of
trial by jury in the Federal courts is
weakened by thc, fact that, in some areas,
colored citizens, because of the operation
of State laws, are prevented from serving as
jurors. Thus the argument has been made
that no jury trial should be permitted in
civil rights cases, even in a proceeding for
criminal contempt, because such cases
concern relationships between the races,
and in the South they would be tried by an
all-white jury.

"Mr. President, the cases which will be
brought under any civil-rights bill will be
prosecuted in Federal courts. There is no
reason why Congress should not modify
Federal law so as to safeguard against dis-
crimination on she basis of race, color, or
creed, in the selection of jurors who are to
serve in Federal courts.

"We believe the amendment we have
now incorporated in the Record will
accomplish at least three important and
long overdue objectives:

"First. It will establish reasonable and
uniform qualifications for jurors serving in
Federal courts, eliminating the 48 different
sets of qualifications which now obtain.
This is in complete accord with the general
ly accepted principle that Federal rules
should govern Federal practice.
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"Second. It will place the selection of
jurors entirely in the hands of the Federal
courts, thus avoiding practices under State
law that, in effect, may systematically ex-
clude citizens from jury duty in Federal
courts on account of race or color.

"Third. Through the accomplishment of
the above two objectives, it will confer
another civil rightthe right to serve as a
juroron a large segment of colored citi-
zens, who now, in practice, may be pre-
vented from doing so.

"Mr. President, we believe the amend-
ment constitutes a great step forward i,i the
field of civil rights. We believe also that it
can contribute significantly in forwarding
the cause to which most of us are dedi-
catedthe cause of enacting a civil-rights
bill in this Session of the Congress." (Em-
phasis added). 103 Cong.Rec. 13154
(1957).

A number of other Senators, speaking
in support of the Church amendment,
presented the same arguments. See,
e.g., Senator Kefauver, id. at p. 13154;
Senator O'Mahoney, id. at p. 13156;
Senator Case, ibid.

Nowhere in the debates was there
any indication that Congress intended
to prescribe methods by which jury
officials should select qualified jurors
in the federal courts. Nor was there
any hint that the use of state voter
registration lists, exclusively or other-
wise, should be forbidden. The discus-
sion as to voting lists was directed
entirely at the elimination from
federal jury requirements of state
qualifications based on state laws
which excluded Negroes from voting.

Plainly had Congress intended
either to prescribe the specific
methods to be used by federal jury
officials to obtain qualified jurors or to
proscribe the use of particular
methods, it would have said so in so
many words. It not only failed to do so
but there is no indication that it had
any such intent.

Defendant claims that Congress in-
tended the 1957 Amendment to §
1861 to have "collateral benefits" and
that these must be taken to have for-
bidden the exclusive use of state voter



registration lists as a source of federal
jurors. Though Senator Kennedy
used the term "collateral benefits" at
one point during the course of the de-
bates, id. at p. 13?06, his remarks do
not even hint at the meaning for
which defendant contends.

There is no indication that Congress
intended to establish uniform methods
of selecting qualified jurors or to
forbid the use of any method reason-
ably calculated to produce a repre-
sentative cross-section of the com-
munity. Indeed, as the Judicial Con-
ference Committee stated only last
year (Op. cit. supra, at pp. 25-26):

"It still does not seem feasible or de-
sirable to draft detailed regulations to cover
:he preparation of jury lists throughout the
United States, considering the great diver-
sity of local, economic and social condi-
tions found in the several districts."

The test is not whether voter regis-
tration lists are used, exclusively or
otherwise, as a source of qualified
jurors. The test is whether or not the
use of such lists results in an array
which is a representative cross-section
of the community or from which a
cognizable group or class of qualified
citizens is systematically excluded
under the doctrine of the Thiel,
Ballard and Glasser cases.

United States v. Hoffa is an illustra-
tion. There, in three of the four coun-
ties involved (Orange, Osceola and
Brevard) the names taken by the jury
commissioner and the deputy clerk
were supplied solely from lists of
jurors who had been selected for ser-
vice in the state courts. The federal
jury officials took names given them
by state officials without exercising
independent selection of their own. In
the case of women selections were
thus limited to the small number who
had volunteered for jury service in the
state court. In the other county
selections were limited to the relative-
ly low percentage of the population
which registered to vote.

The court found that "the percent-
age of qualified citizens deliberately
excluded from serving on the jury was

extremely high" (United States v.
Hoffa, supra, 196 ESupp. p. 29) and
that all women were systematically ex-
cluded from jury service except the
very few who registered for jury
service in [II? state courts. It held that
the resulting array was not a fair
representation of the community and
that moreover the jury officials had
not exercised their own discretion in
selecting a large part of the array. It
was for these reasons that the
challenge to the array was sustaLed
and the indictment dismissed.

In this district, as I have pointed
out, the facts and circumstances are
entirely different. The use of the voter
registration lists and the procedures
followed by the jury commissioner
and the deputy clerk in selecting
names from them was reasonably de-
signed to produce an array which was
a representative cross-section of the
community and no group or class was
systematically excluded. The methods
used in this district are in accordance
with accepted and required standards
of jury selection and in conformity
with law. They are calculated to
produce fair, impartial and adequate
grand and petit juries.

The defendant's challenge to the
grand jury array is therefore without
merit and his motions to dismiss the
indictments upon the ground that the
grand jury returning them was not
selected, drawn or summoned in ac-
cordance with law is in all respects
denied.

It is so ordered.

NOTES

1. This figure represents the 1960 census
total of 2,749,702 adults residing in the
three counties, less 221,550 registered
aliens in these counties in 1958, the last
year in which the number of aliens was
tabulated on a county basis.

2. This is in contrast to the requirements
for raising a federal constitutional question
upon challenge to a jury selected in the
state courts. There the challenge is based
solely on the equal protection and due
process clauses of the Fourteenth Amend-
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meat and a showii.t; .)1' actual prejudice is
required. See, e.g., Strauder v. West
Virginia, 100 U.S. 303, 25 L.Ed. 664
(1879); Garter v. State of Texas, 177 U.S.
442, 20 S.Ct. 687, 44 L.Ed. 839 (1900);
Hernandez v. State of Texas, 347 U.S. 475,
74 S.Ct. 667, 98 L.Ed. 866 (1954); Eubanks
v. State of Louisiana, 356 U.S. 584, 78
S.Ct. 970, 2 L.Ed.2d 991 (1958).

3. The Report of Judicial Conference Com-
mittee on the Operation of the Jury
System, op. cit. supra, recommends: "The
choice of specific sources from which
names of prospective jurors are selected
must be entrusted to the clerk and jury
commissioner, acting under the direction
of the district judge, but should be con-
trolled by the following considerations: (1)
the sources should be coordinated to in-
clude all groups in the community; (2)
economic and social status including race
and color should be considered for the sole
purpose of preventing discrimination or
quota selection; (3) women are now eligible
by law for jury service in federal courts and
they should be selected and called to serve
without discrimination on account of sex;
(4) political affiliation should be ignored;
(5) generally speaking, unsolicited requests
of persons who seek to have their names
placed upon jury lists should be denied and
unsolicited recommendations of names
should not be recognized; and, (6) in deter-
mining the parts of the district from which
jurors are to be drawn, the courts should
bear in mind the desirability of conserving
the time of jurors and preventing exorbi-
tant travel expense to the government."
(p. 13).
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4. Knox Committee Report of 1942 at p.
13, as quoted at p. 17 in the Report of the
Judicial Conference Committee on the
Operation of the Jury System, op. cit.
supra.

5. Defendant urges that the home addresses
of the members of the grand jury which
returned these indictments indicate that
they come from "high income" areas or
communities and that it therefore should
be inferred that the method of selection
employed does not produce representative
grand juries. The inference that all jurors
who live in these areas are necessarily from
a "nigh income' group is unsupported. But
even if they were this is irrelevant to the
issues raised on this motion. An entirely
proper method of jury selection may
produce a given jury quite unrepresenta-
tive of the community, just as improper
methods of selection may result in an en-
tirely representative jury. See Dow v.
Carnegie-Illinois Steel Corp.: supra, 224
F.2d p. 422.

6. Prior to 1957 this section merely re-
quired that the prospective juror reside in
the district. The 1957 amendment changed
this requirement to a minimum of one year
residence in the district.

7. "Accountants and actuaries were re-
lieved of jury service in Alabama and
Florida; chiropodists in California, Mis-
souri and Rhode Island; linotype operators
in North Carolina; and professional
gamblers in Colorado and Mississippi."
Report of Judicial Conferences Com-
mittee, op. cit. supra, note 43.
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OPINION
EDWARD WEINFELD,

District Judge.

Plaintiff is a citizen of the L, ited
States who was born in Puerto Rico
and who is fluent in Spanish, but who,
according to his complaint, "speaks
virtually no English and cannot read,
nor write English." He claims that he
was unlawfully deprived of unem-
ployment insurance benefits by de-
fendants, officials of the State of New
York and the State Department of
Labor, because all materials per-
taining to his right to assert his claim
for such benefits and to appeal from
an adverse decision were printed in

English. The claim, which is also
advanced on behalf of all other
persons similarly situated, is predi-
cated upon an alleged violation of
rights under the due process and equal
protection clauses of the Fourteenth
Amendment to the Constitution of
the United States and under 42
U.S.C., section 2000d, and regulations
promulgated thereunder.'

In broad terms the complaint
alleges that Puerto Rican and other
Hispanic persons who have applied or
will apply for unemployment benefits
and who, by reason of their English
language difficulties, are prevented
from understanding documents and
notices issued by the defendants in
English only, are deprived of their
rights to unemployment benefits and
discriminated against by defendants,
who print the documents in the
English language and fail to provide
an adequate number of interpreters.

Insofar as the individual plaintiff is
concerned, the objective facts as
alleged in the complaint may be
briefly stated. He alleges that he
applied for unemployment insurance
benefits; that he received notices of
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denial of his claim which were written
in the English language, which he did
not understand and which were not
explained to him; that he had no way
of knowing that to preserve his rights
he was required to request a hearing
before the Unemployment Insurance
Referee within thirty days of the
receipt of the notices; that the Un-
employment Insurance Referee
Section held that since his request for
a hearing had been untimely it was
without jurisdiction to review plain-
tiff's claim; and that upon appeal the
Referee's decision on the jurisdic-
tional ground was upheld. Thus,
tiff has never had a hearing on the
merits of his claim, and he alleges that
he was deprived of his unemployment
insurance benefits "because the
English language notice of his rights
was incomprehensible to him."

Defendants' Motion for Summary
Judgment

'.4°' The defendants move for sum-
mary judgment pursuant to Rule 56 of
the Federal Rules of Civil Procedure.
They make a two-pronged argument.
First, they assert that "[On fact, plain-
tiff participated in the unemployment
insurance system successfully." In
support they have filed, as required by
Local Rule 9(g), a statement of
material facts which they claim are
undisputed.' Here defendants list a
number of factual matters relating to
the filing and processing of plain-
tiffs claim from its inception to
ultimate denial. However, plaintiff has
responded and challenged the ac-
curacy of many of these crucial facts.
Thus, although plaintiff admits that
he signed various forms, he denies that
he understood what he was signing,
since the forms were all printed in
English. Further, he denies that the
notice of a thirty-day limit on his time
to appeal was read or explained to him
by his daughter. He disputes that he
testified at the Referee's hearing that
he did not file in time because he ex-
pected a favorable decision on a
pending union arbitration proceeding.
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Rather, he claims that he testified that
"he did not understand the procedures
of the unemployment insurance
system, and, in particular, the 30 day
appeal period requirement." Finally,
plaintiff asserts that he never received
any of the literature printed in
Spanish, which defendants claim was
available, and denies defendants' state-
ment that there are 197 Spanish-
speaking employees in the Unemploy-
ment Insurance Division in the metro-
politan area. Thus, despite defendants'
contention to the contrary, the case
bristles with disputed issues of fact as
to whether the events relating to the
processing of plaintiff's claim and pro-
cedures and practices employed by de-
fendants with respect to non-English
speaking claimants denied plaintiff an
effective right of review of the denial
of his claim for benefits. This aspect of
the motion for summary judgment
must be denied.'

However, defendants alternatively
seek summary judgment on the
ground that "[n]either the Constitu-
tion of the United States nor any state
or federal statute requires the Division
to conduct its business or any portion
thereof in Spanish or any other
foreign language in order to accom-
modate non-English speaking per-
sons." Plaintiff, to sustain his con-
stitutional claim, relies upon the equal
protection and due process clauses of
the Fourteenth Amendment. To
sustain his statutory claim, he relies on
section 601 of Title VI of the Civil
Rights Act of 1964.'

It is unnecessary to consider at this
time plaintiff's constitutional claim,
since plaintiff's claim under the Civil
Rights Act of 1964 is substantial and
presents a genuine issue of material
fact which forecloses summary judg-
ment.'

Section 601 of the Act bans dis-
crimination "on the ground of race,
color, or national origin" in "any pro-
gram or activity receiving Federal
financial assistance." Defendant New
York State Department of Labor is a
recipient of such federal funds in its



role of administrator of the state's un-
employment insurance program.
Plaintiff alleges that "defendants'
failure to employ sufficient numbers
of Spanish-speaking personnel .
and . .. their failure to print and
provide bilingual applications, forms
. [and] notices" has a "discrimina-
tory impact" on him and others, and
therefore violates the statute.

The recent Supreme Court decision
in Lau v. Nichols' gives strong support
to plaintiff's claim. In Lau, the Court
held the failure of a school system to
provide non-English speaking Chinese
students with English language in-
struction or to provide them with
other adequate instructional pro-
cedures denied them neaningful op-
portunity to participate in the public
educational program and thus was a
violation of section 601.

The Court anchored its opinion to
the regulations and guidelines pro-
mulgated by the Department of
Health, Education, and Welfare to
effectuate section 601 in the context
of federally assisted school systems.
The regulations relied upon by the
Court are virtually identical to those
established by the Department of
Labor to carry out the purpose of
section 601 in federally assisted labor
programs such as the program which
is the subject of plaintiffs claim. Thus,
the Court quoted HEW regulation 45
C.F.R. § 80.3(b)(1), which specifies
that recipients of federal aid may not

"(ii) Provide any service, financial aid, or
other benefit to an individual which is
different, or is provided in a different
manner, from that provided to others
under the program;

"(iv) Restrict an individual in any way in
the enjoyment of any advantage or privi-
lege enjoyed by others receiving any
service, financial aid, or other benefit
under the program."'

These regulations are identical to
Department of Labor regulations as to
recipients of federally assisted labor
programs.'

The Court further quoted the HEW
regulation that a recipient

"'may not ... utilize criteria or methods
of administration which have the effect of
subjecting individuals to discrimination' or
have 'the effect of defeating or substan-
tially impairing accomplishment of the
objectives of the program as respect in-
dividuals of a particular race, color, or
national origin, ""
which is identical to the Department
of Labor regulation on this subject.'°

Relying essentially on these three
HEW regulations, the Court held that
"[d]iscrimination is barred which has
that effect even though no purpose-
ful design is present," and further
stated that:

"It seems obvious that the Chinese-
speaking minority receive fewer benefits
than the English- speaking majority from
respondents' school system which denies
them a meaningful opportunity to partici.
pate in the educational programall ear-
marks of the discrimination banned by the
regulations."

'..9,449'3 Applying the Supreme Co I'S
reasoning in Lau to the instant case,
this Court finds that plaintiff, under
his allegations that the Spanish, non-
English speaking minority receive
fewer benefits than the English-speak-
ing majority from the unemployment
benefits program, states a claim of
discrimination upon which relief may
be granted under the Depai invent of
Labor regulations promulgated to
effectuate section 601 as applied to
federally assisted labor programs.

Defendants, however, argue that
summary judgment is nonetheless
warranted because plaintiff has failed
to satisfy the test adopted by the
Tenth Circuit in Serna v. Portales
Municipal Schools" that "only when a
substantial group is being deprived . . .

will a Title VI violation exist." While
this Court agrees that "numbers are at
the heart of [the] case," whether a
"substantial group" exists here is a dis-
puted fact issue, the determination of
which must await trial. Accordingly,
defendants' motion for summary judg-
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ment is denied for failure to demon-
strate that there are no genuine issues
of material fact.

Plaintiff's Motion for Class Certifi-
cation

The Court's decision on plaintiff's
motion for class action certification
also turns upon the number of in-
dividuals who ultimately will be found
to be included in the class. Plaintiff
seeks to represent a class of all

"Puerto Rican and other Hispanic per-
sons who have applied or will apply for un-
employment benefits and, who, by reason
of their English language difficulties, are
prevented from understanding formal
documents and notices prom ulg:- by the
defendants in only the English language
and from otherwise communicating with
Department personnel'
At present, plaintiff has not estab-
lished that there are, as he alleges,
"thousands" of persons who have
been handicapped to the point of
injury by their inability to speak
English in their dealings with defen-
dants. If, as defendants contend,
defendants "provide extensive assist-
ance to Spanish sp;aking persons,"
the class may be quite small indeed.
This is highlighted by the circum-
stance that this action was com-
menced by a different plaintiff pur-
porting to assert class action claims. It
developed he had not been deprived of
his rights, as alleged. Thereupon the
action was dismissed as to that plain-
tiff and the complaint amended to
substitute the present plaintiff, who
adopted the prior plaintiff's allegations
with respect to the class action claims.
This awn cannot now find that Rule
23(a)(1), which requires that "the class
[be] so numerous that joiader of all
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members is impracticable" for a class
action to be maintainable, is satisfied.

6"".0.' The motion for class action
certification is denied without
prejudice to renewal.

NOTES

1. 29 C.F.R. §§ 31.1-.12 (1975).

2. "[T]here snail be annexed to the motion
a separate short and concise statement of
material facts as to which the moving party
contends there is no genuine issue to be
tried."

3. C. Heyman v. Commerce & Indus. Ins.
Co.. 524 F.2d 1317 (2d Cir. 1975).

4.42 U.S.C. § 2000d.

5. See Lau v. Nichols, 414 U.S. 563, 566,
94 S.Ct. 786, 788, 39 L.Ed.2d 1, 4 (1974).
Cf. United States v. Powell, 423 U.S. 87,
96 S.Ct. 316, 46 L.Ed.2d 228, 44 U.S.L.W.
4010 (1975); Dand,-idge v. Williams, 397
U.S. 471, 475-76, 90 S.Ct. 1153, 1156-57,
25 L.Ed.2d 491, 496-97 (1970).

6. 414 U.S. 563, 94 S.Ct. 786, 39 L.Ed.2d 1
(1974).

7. 414 U.S. at 567, 94 S.Ct. at 789, 39
L.Ed.2d at 5.

8. See 29 C.F.R. § 31.3(b)(1)(ii) (1975), 29
C.F.R. § 31.3(b)(1)(iv) (1975).

9. 414 U.S. at 568, 94 S.Ct. at 789, 39
L.Ed.2d at 5, quoting 45 C.F.R. § 80.3(b)
(2).

10. See 29 C.F.R. §31.3(b)(2) (1975).

11. 414 U.S. at 568, 94 S.Ct. at 789, 39
L.Ed.2d at 5 (emphasis original).

12, Id.

13.499 F.2d 1147, 1154 (10th Cir. 1974).

14. Lau v. Nichols, 414 U.S. 563, 572, 94
S.Ct. 786. 791, 39 L.Ed.2d 1, 8 (1974)
(Blackmun, J., concurring).

15. Defendants' Memorandum of Law in
Opposition to Plaintiffs Motion for Class
Certification, p. 9.
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PELL, Circuit Judge.

The State of Illinois participates in
the federally funded Aid To Families
with Dependent Children (AFDC)
program established under Title
IV-A of the Social Security Act, 42
U.S.C. § 601 et seq. The several plain-
tiffs filed their action in the district
court on December 18, 1973, alleging
that the defendant Joel Edelman, in-
dividually and in his capacity as
Director of the Illinois Department of
Public Aid, was implementing a pro-
gram of suspending AFDC recipients
from assistance in violation of their
rights under 42 U.S.C. § 601 et seq.
(Social Security Act, § 401 et seq.) and
42 U.S.C. § 1983 (Civil Rights Act),
the Supremacy Clause, and the Four-
teenth Amendment. Plaintiffs, on be-

half of themselves and members of
their class (recipients of assistance),
sought declaratory and injunctive
relief restraining implementation of
the alleged illegal program. A hearing
was held in the district court on
January 30, 1974, at the conclusion of
which the district court denied a pre-
liminary injunction. This appeal
followed. The plaintiffs filed a motion
for an injunction pending appeal,
which was denied by the district court,
and the case is presently before this
court on the motion filed here by
plaintiffs for an injunction pending
the appeal.

Plaintiffs contend that benefit
checks will be withheld beginning
February 1, 1974, from plaintiffs and
members of their class, and that an in-
junction pending appeal is necessary
to preserve the status quo and effec-
tive appellate review of the denial of
the preliminary injunction by the
district court.

As background for consideration of
the present matter, on or about
November 8, 1973, the defendant in-
stituted a new Illinois Department of
Public Aid income reporting program.
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The apparent reason for this program
was because of continuing obligation
on the defendant to provide the assis-
tance program only to those eligible,
which in turn involves the existence of
need and dependency.

An IBM card DPA 43a, with an ac-
companying information notice, was
mailed to the "grantee relative" of
each Illinois family receiving AFDC
benefits. The card called for a report
on income and the notice advised that
the executed form must be returned to
Springfield within 15 days to continue
eligibility for Aid to Dependent Chil-
dren.

As the matter is put by the defen-
dant, the 43a form is not intended it-
self to be a guideline or instrument for
eligibility for public assistance, "but is
merely intended and used by the
Department to be an informational
tool so as to afford the defendant an
opportunity to conform with federal
guidelines which require the indivi-
dual states to remove those people
from the public assistance rolls who
are ineligible for said assistance."
Further, we note the assertion of the
lefendant, which does not appear to
be denied, that the defendant's forms
and program have been stated by the
Department of Health, Education and
Welfare not to be in conflict with
federal regulations.

Sus-k.:nsion notices were mailed to
the rel,..ves if the Springfield Office of
the Illinois Department did not receive
the form 43a within the specified time
period.

The suspension notice, which was a
followup of the original request, reads
as follows:

"This is to inform you that the Depart-
ment of Public Aid, Springfield, will sus-
pend your assistance/food stamp benefits
under the Aid to Families with Dependent
Children program because you failed to
return the Income Report Form, DPA 43a,
mailed to you on

"The Department of Public Aid will not
take action to suspend your assistance/
food stamp benefits if you will return
Illinois Department of Public Aid Income
Report Form DPA 43a in the enclosed
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envelope within 15 days of the date of this
notice. If you have lost the card, complete
the reverse side of this Notice and return
this Notice.
"If you believe our intended action is
wrong, you may, if you wish, meet with a
representative of the County Department/
District Office to be further informed
about our reasons for taking this action
concerning your assistance/food stamp
benefits. You will be given the opportunity
to present any information or evidence
which you believe might affect this
decision. The meeting will be informal. If
you wish, you may bring another person
with you to assist you or to present infor-
mation or evidence for you.
"Your right to appal the Illinois Depart-
ment of Public Aid's action, whether or not
you meet with its representative, is not
affected by your decision. At any time
within 60 days after the date of this Notice,
you have the right to appeal for a fair
hearing to the Illinois Department of
Public Aid. However, your assistance
benefits may be continued at its present
level if you appeal within 15 days of the
date this Notice was mailed. Any County
Department/District Office will provide
you with the appeal form and will assist
you in its completion if you wish."

It is asserted in the motion before
the court that some 31,000 families
are involved. However, it also appears
in the file that some 86% of the
recipients of the original notice have
now complied with the requirement of
furnishing the information on other
income.' The principal thrust of the
motion is that the form s vague and
not understandable, which would
seem to be belied by the substantial
return, and that many of the
recipients understand only the Span-
ish language and therefore were un-
able to respond.

The English language has been uni-
formly used at all times in connection
with all correspondence and forms
sent to welfare assistance recipients.
The suspension notice form, while in
English, makes it clear that informal
procedures will be engaged in if the
recipient calls at a local office for the
purpose of restoring families to the
receiving rolls if eligible.

While the complaint is made that
many of the recipients only read and



comprehend the Spanish language,
there is no showing that this is the
actual cause of recipients not return-
ing the requested information. As far
as we can tell from the record, the
most significant factor for not return-
ing the information may have been
because the non-returners realized
that other income available to them
would preclude the payment of assis-
tance. Nor is there any showing that
there are not other language groups
who may be unable to comprehend
English. In sum, the matter of the
reason for some recipients not comply-
ing with either of the two requests lies
in the realm of conjecture.

As the defendant points out, the in-
formation requested is not vague but
is similar to that the recipients had to
furnish when they originally requested
assistance under the program.

The plaintiffs rely heavily on a case
which had not been decided when
they filed their original complaint.
Lau v. Nichols, 414 U.S. 563, 94 S.Ct.
786, 39 L.Ed.2d 1 (1974).2 We do not
find Lau apposite to the problem here
involved. That case was concerned
with unequal educational opportuni-
ties under the Civil Rights Act of 1964
with particular reference to Chinese
students in the San Francisco school
system who do not speak English. The
plaintiffs there did not necessarily seek
a remedy that instructions be given in
Chinese but only that as the school
system presently operated they were
denied a meaningful opportunity to
participate in it. Petitioners only re-
quested that the Board of Education
be directed to apply its expertise to the
problem and rectify the situation. The
judgment below was reversed and re-
manded for the purpose of fashioning
appropriate relief.

Here the ultimate purpose is to
require notices to be sent out in the
Spanish language without regard to
the fact that there are presently in-
formal procedures available in Spanish
speaking areas which will enable those
who cannot speak English neverthe-
less to comply.

Plaintiffs also cite Puerto Rican Or-
ganization for Political Action v. Kus-
per, 490 F.2d 575 (7th Cir. 1973).
However, that case dealt not with
Spanish speaking people per se but
with citizens of the United States by
virtue of their birth in Puerto Rico.
These people were educated in Puerto
Rican public schools where the lan-
guage of instruction is Spanish. The
matter of Puerto Ricans voting had
been the subject of Congressional
attention, 42 U.S.C. § 1973b(e)(2).
The case is of no help to plaintiffs in
the present case.

The case brought to our attention,
which is closest to the present case, is
Guerrero v. Carleson, 9 Cal.3d 808,
109 Cal.Rptr. 201, 512 P.2d 833
(Ca1.1973), cert. denied, 414 U.S.
1137, 94 S.Ct. 883, 38 L.Ed.2d 762
(1974). In that case the California
Suprem..., Court thoroughly analyzed
the present problem and sustained the
denial of a preliminary injunction in a
situation comparable to the case at
bar.

The relief requested in this court at
the present time has been termed an
extraordinary remedy. Belcher v.
Birmingham Trust National Bank,
395 F.2d 1685, 686 (5th Cir. 1968).
One of the primary considerations for
this court's present determinations
must be whether the appellants have
made a strong showing that they are
likely to prevail on the merits of their
appeal, which in this case is from the
denial of a preliminary injunction.
Miltenberger v. Chesapeake & Ohio
Railway, 450 F.2d 971, 974 (4th Cir.
1971).

The procedures followed by the de-
fendant present a stfcng case of ad-
vance notice with reason ible oppor-
tunity for recipients to avoid having
their assistance terminated. See
Goldberg v. Kelly, 397 U.S. 254, 90
S.Ct, 1011, 25 L.Ed.2d 287 (1970). We
have no inclination to say that the
state is not entitled to impose reason-
able requirements on benefit recipients
to determine whether they are on a
continuing basis entitled to such
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benefits because of need and depen-
dency. Indeed, even without receipt of
a 43a form, recipients are under a
statutory continuing duty to report
changes in circumstances. Ill.Rev.Stat.
ch. 23, § 11-19.

On the record before us, we do not
find a basis for granting the extra-
ordinary relief requested, the apparent
effect of which would be to require as
a mandatory matter the appellee

Edelman to disburse some 30,000
checks under the AFDC, as to which
there is no clear showing that there is
legal entitlement in the proposed
recipients.
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Accordingly, the motion for injunc-
tion pending appeal is denied.

It is so ordered.

NOTES

1. In an amended complaint plaintiffs pro-
posed to file, it appears that the Depart-
ment had mailed the 43a form to the heads
of 220,000 families in Illinois. The esti-
mated number of those recipients who
have failed to report, as gleaned from
pleadings and briefs of the plaintiffs, ranges
from 16,000 to 38,000 families. The plain-
tiffs seem to have settled on 31,000 families
in the present motion.

2. The district court in denying a prelimi-
nary injunction did give consideration to
Lau.
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situated, Plaintiff-Appellant
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David I. SINDELL et al.,
Defendants-Appellees.

No. 75-1038.

United States Court of Appeals,
Sixth Circuit.

Aug. 25, 1975.

Kenneth Mont lack, Cleveland,
Ohio, for plaintiff-appellant.

William J. Brown, Atty. Gen.,
Andrew J. Ruzicho, Gene W. Holliker,
Asst. Attys. Gen., Civ. Rights Section,
Columbus, Ohio, for amicus curiae
Ohio Civil Rights Commission.

James B. Davis, Robert W. Jones,
Cleveland, Ohio, for defendants-
appellees.

William Louis Tabac, Gary T.
Kelder, Cleveland State University,
Cleveland-Marshall College of Law,
Cleveland, Ohio, for amicus curiae
American Civil Liberties Union/
Cleveland Chapter.

Before PHILLIPS, Chief Judge,
and WEICK and ENGEL, Circuit
Judges.

WEICK, Circuit Judge.

Plaintiff, Frontera, instituted a class
action in the District Court in behalf
of himself and all Spanish speaking
persons, including persons of Puerto
Rican and Spanish-American an-
cestry, against the Civil Service Com-
mission of the City of Cleveland and
the Commissioner of Airports.

Frontera alleged in his complaint

that he had been employed as a car-
penter at the Cleveland Hopkins
Airport under temporary appoint.
ment, and that he applied for and took
the examination for carpenter per-
manent appointment, which examina-
tion was conducted by the Com-
mission.

Frontera failed to pass the examina-
tion and was not certified for the ap-
pointment. He claimed that he failed
because the examination was con-
ducted in the English language and
not in Spanish, and that he did not
understand some of the language. In
his complaint he sought an injunction
to restrain the Commission

... from maintaining a policy, practice,
custom or usage of discrimination against
plaintiff and other Spanish-speaking per-
sons in his class because of national and
ethnic origin and ancestry by (a) refusing to
provide pre-examination announcements
and literature in the Spanish language; (b)
refusing to administer examination in-
structions in the Spanish language; (c)
refusing to provide the written Civil
Service examinations for positions in the
City of Cleveland in the Spanish language;
and (d) refusing to provide retesting with
appropriate safeguards, including the use
of Spanish instructions and test material,
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for Plaintiff and other Spanish speaking
persons denied equal opportunities and
protection under the law. (A. 7)

Frontera alleged that his Four-
teenth Amendment rights and civil
rights under 42 U.S.C. §§ 1981, 1983
and 1985 had been violated and he
prayed for damages in addition to in-
junctive relief.

The case was tried before the Dis-
trict Court on the evidence and argu-
ments of counsel. The Court deter-
mined that the case was a proper class
action. The Court, in a written
opinion in which it adopted findings of
fact and conclusions of law, upheld
the right of the Commission to
conduct the examinations in English.
Frontera appealed. We affirm.

Frontera was born in Puerto Rico
and educated there through the fourth
grade. He moved from Puerto Rico to
Cleveland in 1953 at the age of 28.
Frontera speaks English poorly and
can read basic English only with great
difficulty. He is a member of the Car-
penter's Union local, having been
admitted to the Union on the basis of
an oral test and an inspection of his
carpentry work.

Counsel stipulated that Frontera
has substantial skill as a carpenter. He
was a good "handyman."

The position of carpenter permanent
appointment for which he applied was
one of the highest paid positions in the
City of Cleveland. Craftsmen are paid
at rates which sometimes exceed that
of Commissioners in the various divi-
sions.

Frontera competently performed
his job at the airport under the tem-
porary appointment. Frontera's
problem with the English language did
not interfere with communication
between his supervisor and him, nor
did it interfere with the performance
of the work assigned him. Carpenters
at the airport did not work from blue-
prints, but rather worked from verbal
instructions, sketches and work
orders. He generally understood his
supervisor's instructions and would
ask questions if they were necessary to
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clarify his instructions, and he had no
difficulty with the sketches.

The Civil Service Commission an-
nounced an examination for the skilled
crafts on April 13, 1970.' Frontera ap-
plied to take the carpenters' sIxamina-
tion. The examination was scheduled
for May 20, 1970. Frontera contacted
several people in an effort to have the
test administered to him in Spanish.
He was informed that he would be
able to take the test in Spanish and on
May 18, 1970 the Commission
formally voted to have the test trans-
lated if possible. However, due to a
lack of both time and a trade dic-
tionary for translating the technical
terms in the carpentry test, the Civil
Service employee who had been given
the assignment of translating the test
was unable to do so. Therefore, the
test was administered only in English.

Frontera did examine some text
books which his daughter and wife ob-
tained for him at the Municipal
Refcrence Library but he testified that
he did not understand the books. He
asked no one to help him prepare for
the examination.

The test consisted of a performance
section in which the applicants con-
structed a wooden frame and a written
section in which the applicants were
asked questions dealing with car-
pentry. An applicant could score 50
points on each section of the test. A
minimum score of 70 points was re-
quired to pass the test. Frontera failed
the test, scoring 36 points on the per-
formance section and 31.349 points
on the written section. He ranked
103rd of the 127 applicants. Con-
cerning the performance section of the
test, Frontera testified that he did not
understand that he was allowed to use
clamps to help construct the frame
which clamps were on the work table.
The instructions for the performance
section were given orally in English.
Frontera testified that he did not
understand all of the instructions and
that he did not ask any questions. The
examiner who administered the per-
formance section of the examination



testified that nothing was said at the
examination concerning the tools the
applicants could use, and that instruc-
tions were that the applicants were to
build the object shown in a sketch
given the applicants within a specified
time.

Concerning the written section of
the test, Frontera testified that he was
unable to understand several of the
words in the questions. He was cross-
examined concerning several of the
test questions and testified that he CA
not know what "beading work" was,
nor what "factory or shop lumber"
was. Concerning the statement
"Cedar wood is considered to be decay
resisting," he testified that he did not
understand the meaning of the word
"decay." It should be noted that the
words or terms that Frontera indi-
cated that he did not understand dealt
with the craft of carpentry. The test
did not require verbal ability unrelated
to the craft of carpentry.

The plaintiffs' statistical evidence,
based upon the 1970 census, indicated
that persons of Spanish nationality
comprised 1.86% of the Cleveland
population and 1.22% of the Cuya-
hoga County population. There were
545 Spanish-speaking craftsmen and
kindred workers residing in the city of
Cleveland. (Pl. Exh. A & M). In 1973,
Spanish surnamed Americans com-
prised approximately .5% of the em-
ployees of the city of Cleveland, but
none of the 574 craft positions were
filled by Spanish surnamed Americans.

There was no statistical evic ,f.nce of
the number of Spanish sur,:amed
Americans employed by the city of
Cleveland in 1970 and no evidence of
comparative pass rates for Spanish
surnamed and other applicants, other
than for the May, 1970 craft examina-
tions.

The evidence was to the effect that
Frontera was the only Spanish sur-
named applicant taking the May,
1970 craft examinations; that wit-
nesses involved in placing Spanish sur-
named Americans for employment
believed that more Spanish surnamed

people would apply to take the Civil
Service examinations if they were
given in Spanish; and that some
Spanish surnamed craftsmen who
were witnesses would, in fact, apply to
take the examinations if they were
given in Spanish. The District Court
was of the view that the failure to give
Civil Service tests in Spanish does
have a discriminatory impact on the
Spanish speaking population.' Only
one permanent appointment as
made from the Civil Service list re-
sulting from the May, 1970 carpenter's
examination. The permanent appoint-
ment was made November 2, 1970 to
the person receiving the highest grade.
Frontera was furloughed from his job
on November 20, 1970 in a massive
layoff of employees due to the city's
poor financial situation. Frontera's
temporary job as carpenter at the air-
port has never been filled and the job
has been eliminated as unnecessary.

In considering this case we are
mindful of several facts which help to
place the case in perspective. First,
although Frontera criticizes the
manner in which the test was con-
structed, his real complaint relates
only to the language in which the test
was advertised and administered.
Second, there is no training program
for carpenters hired from the Civil
Service list. Carpenters are expected to
possess the professional knowledge of
the trade when they are hired. Third,
the examination did not require a
general proficiency in the English lan-
guage. It used words and terms which
ordinarily would be recognized and
understood by a person knowledge-
able in the carpentry trade.

to, The principal issue in this case is
whether the Fourteenth Amendment
and 42 U.S.C. §§ 1981 and 1983 re-
quire that information concerning a
Civil Service examination be dissemi-
nated and the examination itself be
administered in Spanish to Spanish-
speaking applicants. We hold that
they do not. This suit was not brought
under Title VII of the Civil Rights Act
of 1964, 42 U.S C. § 2000e et seq. or
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the 1972 amendments 42 U.S.C. §
2000e(a) and (b). We therefore have
not considered these statutes and ex-
press no opinion with respect to them.

ta. The District Judge was of the
view that conducting the test in

English does have some discrimina-
tory effect upon the Spanish-speaking
portion of the city's population. He

held that his finding cast upon the de-
fendants the burden of proving that
there was a comp...ii:ng governmental
interest in giving Civil Service ex-
aminations in English. The Court re-
viewed the evidence and found that
the defendants had met their burden
of proof and established a compelling
state interest in conducting the test in
English. We agree.

The Court relied on Article XV
Section 10 of the Constitution of Ohio

w' -ovides:

Appomtments and promotions in the
civil service of the state, the several coun-
ties, and cities, shall be made according to
merit and fitness, to be ascertained, as far

as practicable, by competitive examination

Before Civil Service, the spoils

system was in vogue where patronage
was dispensed by the political party in
power. The elimination of this prac-
tice was of such great importance to
the people of Ohio that they dealt with

it in their Constitution.
Circuit Judge Levin Campbell who

wrote the opinion for the Court in
Boston Chapter N.A.A.C.P., Inc. v.
Beecher, 504 F.2d 1017,1022 (1st Cir.
1974) indicated that we ought not to
discourage the use of tests and reopen
the doors to political selection. He

stated:
In fairness to the state, we must not

forget that civil service tests were insti-

tuted to replace the evils of a subjective
hiring process. Little will be gained by
minorities if courts so discourage the use of
tests that the doors to political selection are
reopened. Moreover, a test, even one the
cutoff of which does not demonstrably pre-
dict job performance, may serve worth-

while goals in gross by sifting from the pool

of potential applicants those without
enough motivation even to try to acquire
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the skills the test demands, and by dis-
carding some few candidates who take the
test but whose mental ability is so low that
they are obviously unsuitable. Finally, it is
virtually impossible for an employer to
justify to a mathematical certainty every
selection device.

As we noted earlier, the words and
terms which Frontera was unable to
understand would ordinarily be

recognized and understood by a

person knowledgeable in the craft.
Since there is no training program for
carpenters or others in the skilled
trades, and the requirements for appli-
cants set out in the announcement in-

clude the requirement of carpentry
experience, the Commission could
assume that an applicant would be
familiar with such terminology. At the
very least, use of such terminology
w. lld not ordinarily interfere with the
test's objective of identifying com-
petent carpenters and ranking them
for Civil Service.

The Commission contended that it
would be unreasonable to expect it to
translate examinations into the various
languages prevalent in a cosmopolitan
community. The testimony of em-
ployees of the Commission clearly re-
vealed the limited resources of the
Commission. The Commission further
contended that any form of test, other
than a written test, would tend to
interject the subjective judgment of
examiners into the scoring process and
could be manipulated to achieve the
very sort of discrimination which the
plaintiffs alleged. Essentially the Com-
mission claimed that the Civil Ser-
vice system itself required the use of
English, generally, for its successful
operation. There is not an iota of
evidence tending to prove that the
Commission, in conducting the ex-
amination in English, discriminated
against the plaintiff on account of his
nationality or against any other
nationality.

The findings of fact adopted by the
District Court that plaintiff had es-
tablished a prima facie case of dis-
crimination are not supported by



substantial evidence and are clearly
erroneous.

If Civil Service examinations are re-
quired to be conducted in Spanish to
satisfy a few persons who might want
to take them, what about the
numerous other nationality groups
which inhabit metropolitan Cleve-
land? These other nationality groups
would have just as much right as
Frontera to have their examinations
conducted in their own languages.
The city could not conduct examina-
tions in Spanish and deny other
nationalities the same privilege.
Denial to any would be invidious
discrimination.

In order to accommodate all nation-
ality groups, the city might be com-
pelled to establish a department of lan-
guages with a staff of linguists to
translate the tests and supervise them.
This would, of course, be at the
expense of the city which has severe
financial problems at the present time
and would ultimately be saddled upon
the harried taxpayers of Cleveland.

The District Court in determining
the obligations of the Commission
should have applied the rational basis
test rather than the compelling
interest test.

As well stated by Mr. Justice
Stewart in Dandridge v. Williams, 397
U.S. 471, 486, 90 S.Ct. 1153, 1162, 25
L.Ed.2d 491 (19,70):

But the Equal Protection Clause does
not require that a State must choose be-
tween attacking every aspect of a problem
or not attacking the problem at all ... It is
enough that the State's action be rationally
based and free from invidious discrimi-
nation.

4440. This is not a proper case in
which to subject state action to strict
judicial scrutiny. Sail Antonio In-
dependent Dist, v. lv;:.4:;guez, 411
U.S. 1, 93 S.Ct. 1278, 36 L.Ed.2d 16
(1973).

We are not dealing here with a sus-
pect nationality or race.

It cannot be gainsaid that the com-
mon, national language of the United
States is English. Our laws are printed

in English and our legislatures
conduct their business in English.
Some states even designate English as
the official language of the state, e.g.
127 Ill.Rev.Stat. § 177. Our national
interest in English as the common
language is exemplified by 8 U.S.C. §
1423, which requires, in general,
English language literacy as a condi-
tion to naturalization as a United
States citizen.

Statutes have been enacted which
provide exceptions to our nation's
policy in favor of the English lan-
guage to protect other interests and
carry out the policies of the Four-
teenth Amendment,' but these excep-
tions do not detract from the policy or
deny the interests the various levels of
government have in dealing with the
citizenry in a common language.

We have not been favored by the
plaintiff or any of the amicus curiae
with the citation of a single case
holding that Civil Service examina-
tions must be conducted in foreign
languages whenever requested by a
nationality group and that failure to
comply with such requests violates the
constitutional or civil rights of the
individuals composing such group.

A somewhat analogous situation
was before the Ninth Circuit in
Carmona v. Sheffield, 475 F.2d 738
(9th Cir. 1973) where a group of
Spanish-speaking citizens claimed that
they were denied their constitutional
and civil rights because the state of
California did not provide them with
Spanish-speaking interviewers to assist
them in the processing of their claims
for benefits of unemployment in-
surance and did not send out notices
and other communications to them in
Spanish. The court in rejecting these
claims stated:

We believe that the additional burdens
imposed on California's finite resources
and California's interest in having to deal
[with] only one language with all its citi-
zens support the conclusion of reasonable-
ness.

(Id. 739) citing Dandridge v. Wil-
liams, 397 U.S. 471, 90 S.Ct. 1153, 25
L.Ed.2d 491 (1970).
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The decision of the Supreme Court
in Lau v. Nichols, 414 U.S. 563, 94
S.Ct. 786, 39 L.Ed.2d 1 (1974) relied
upon by the plaintiff is inapposite. In
that case the San Francisco school
system neglected to provide English
language instruction to about 1800
students of Chinese ancestry. The
court held that this violated a specific

statute (42 U.S.C. § 2000d) and
guidelines of the Department of
Health, Education and Welfare in
connection with furnishing federal
financial assistance to public school
systems. The court stated that it did
not reach the Equal Protection Clause
argument but relied solely on the
statute and guidelines.

Frontera did not have a consti-
tional right to public employment. His

p,,or showing in the examination,
ranking 103rd out of 127 applicants
who took the test, would hardly
justify lily court in substituting him

for the person who received the
highest grade.

In conducting the examination in
English the Commission violated no
constitutional or civil right of Fron-
tera. In our opinion the test was job
related. Griggs v. Juke Power Co.,
401 U.S., 424, 91 S.Ct. 849, 28 L.Ed.

2d 158 (1971).

Affirmed.
PHILLIPS, Chief Judge (concur-

ring in the result).
I concur in the result reached by the

majority opinion:
I) That no constitutional rights of

Damian Frontera, or the Spanish-
speaking class he represents, were
violated by the failure of defendants to
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give Frontera an examination in
Spanish, or to provide pre-examina-
tion announcements, literature and
instructions in the Spanish language,
under the facts and circumstances of
this case;

2) That appellants have not estab-
lished a right of action under 42
U.S.C. §§ 1981, 1983 or 1985; and

3) That the judgment of the District
Court dismissing the complaint should
be affirmed.

NOTES

1. These skilled crafts included that of car-
penter, painter, steamfitter, steamfitter-
welder, bricklayer, cement finisher, elec-
trician, iron-worker, plumber, roofer and
plasterer.
2. The evidence is clear that the Com-
mission does not intentionally discriminate
against Spanish language persons. Con-
sequently, the effect of English language
announcements and testing is better des-
cribed as having a "disproportionate
impact" to eliminate the pejorative conno-
tations of the word "discriminatory."
Vulcan Society v. Civil Service Commis-
sion, 490 F.2d 387, 391. n. 4 (2nd Cir.__
1973); Castro v. Beecher, 459 F.2d 725,
732 (1st Cir. 1972).

The Commission does not have any
policy against conducting examinations in

Spanish. In fact, in the 1970 patrolmen's
examination announcements, introduc-
tions, and other material were furnished in
Spanish to those who desired them.

3. See, e.g. 42 U.S.C. § 1973b(e), and 42
U.S.C. § 2000d as interpreted by 45 C.F.R.
§ 80.3(b)(1). The Supreme Court dealt with
the former provision in Katzenbach v.
Morgan, 384 U.S. 641, 86 S.Ct. 1717, 16
L.Ed.2d 828 (1966), and the latter provi-
sion in Lau v. Nichols, 414 U.S. 563, 94
S.Ct. 786, 39 L.Ed.2d 1 (1974).
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v.
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No. 77-2358.
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May 22, 1980.

James A. Herrmann, Texas Rural
Legal Aid, Inc., Harlingen, Tex., for
plain tiff.appellan t.
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Legal Defense and Educational Fund,
San Francisco, Cal., for Mexican
American Legal Defense and Educa-
tional Fund, amicus curiae.

Joel G. Contreras, Vilma S. Marti-
nez, San Francisco, Cal., William H.
Ng, Washington, D.C., for Equal
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sion, amicus curiae.
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amicusLeague of United Latin
American Citizens.
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Gables, O.C. Hamilton, Neil E. Nor-
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Jerry Nugent, Austin, Tex., for
Lumberman's Ass'n of Texas, amicus
curiae.

Appeal from the United States Dis-
IP I

Texas.

Before FAY, RUBIN and HAT-
CHETT, Circuit Judges.

ALVIN B. RUBIN, Circuit Judge:
IT IS ORDERED that this court's

opinion reported at 609 F.2d 156 (5th

Cir. 1980) be withdrawn and the
following is substituted:

Invoking Title VII, the Equal Ern.
ployment Opportunity Act, 42 U.S.C.
§ 2000e-2 [EEO Act), Hector Garcia,
a native-born American of Mexican
descent, challenges as discriminatory
his employer's rule that prohibits em
ployees engaged in sales work from
speaking Spanish on the job. Because
the group of employees Mr. Garcia
sought to represent was not numerous
enough to constitute a class, we affirm
the trial court's denial of class action
certification. We conclude that the
"speak-only-English" rule, as it was
applied to Mr. Garcia by his em-
ployer, does not discriminate on the
basis of national origin. We therefore
affirm the district court's judgment
that Mr. Garcia's discharge for violat-
ing the rule was not unlawful.

I

Hector Garcia, who was twenty-
d 1,

completed the first semester of the
tenth grade in Texas public schools.
He speaks both English and Spanish.
His grandparents were immigrants
from Mexico; he is native-born, but he
has always spoken Spanish in his own
household.
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In 1975, he was employed as a
salesman by (floor lumber and

Supply, Inc., in Brownsville, Texas.
His duties included socking his
department and keeping it in order,
assisting other department sales-

persons and selling lumber, hardware
and supplies. He had received compli-
ments from management on his work
and in May 1975 had received a bonus
of $250. However, there also was
evidence that Mr. Garcia was not a
satisfactory employee, that manage-
ment's compliments were bestowed as
incentives to better performance
when, on occasion, his work showed
some improvement and that a bonus

was awarded to all employees at year-
end without regard to merit.

Gloor had a rule prohibiting em-
ployees from speaking Spanish on the
job unless they were communicating
with Spanish-speaking customers.
Most of Gloor's employees were bi-

lingual, but some who worked outside
in the lumber yard did not speak
English. The rule did not apply to
those employees. It also did not apply
to conversation during work breaks.

Mr. Garcia testified that, because
Spanish is his primary language, he
found the English-only rule difficult to
follow. He testified that on June 10,
1975 he was asked a question by
another Mexican-American employee
about an item requested by a customer
and he responded in Spanish that the
article was not available. Alton Gloor,
an officer and stockholder of Gloor,
overheard the conversation. There-
after Mr. Garcia was discharged.

Mr. Gloor testified, and the district
court found as a fact, that Mr.
Garcia's discharge was for a combina-
tion of deficienciesfailure to keep his
inventory current, failure to replenish
the stock on display from stored mer-
chandise, failure to keep his area clean
and failure to respond to numerous
reprimandsas well as for violationof
the English-only rule. The court also

found that the English-only policy was
not strictly enforced but that Mr.
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Garcia had violated it "at every op-
portunity since the time of his hiring
according to his own testimony."

In addition to offering this evidence
to justify firing Mr. Garcia, Mr. Gloor
testified that there were business
reasons for the language policy:
English-speaking customers objected
to communications between em-

ployees that they could not under-
stand; pamphlets and trade literature
were in English and were not available

in Spanish, so it was important for em-
ployees to be fluent in English apart
from conversations with English-
speaking customers; if employees who
normally spoke Spanish off the job
were required to speak English on the

job at all times and not only when
waiting on English-speaking cus-

tomers, they would improve their
English; and the rule would permit
supervisors, who did not speak

Spanish, better to oversee the work of
subordinates. The district court found
that these were valid business reasons
and that they, rather than discrimina-
tion, were the motive for the rule.

An expert witness called by the
plaintiff testified that the Spanish lan-
guage is the most important aspect of

ethnic identification for Mexican-
Americans, and it is to them what skin
color is to others. Consequently, Mr.
Garcia contends, with support from
the Equal Employment Opportunity
Commission [EEOC], that the rule
violates the EEO Act and the Civil
Rights Acts, 42 U.S.C. §§ 1981 and
1985(c).

Of the eight salesmen employed by

Gloor in 1975, seven were Hispanic, a
matter perhaps of business necessity,
because 75% of the population in its

business area is of Hispanic back-
ground and many of Gloor's customers

wish to be waited on by a salesman

who speaks Spanish. Of its 39 em-
ployees, 31 were Hispanic, and a His-
panic sat on the Board of Directors.
There is no contention that Gloor dis-
criminated against Hispanic-Americans

in any other way.



The narrow issue is whether the
English-only rule as applied to Mr.
Garcia imposed a uiscriminatory con-
dition of employment.

II
to-Kco, Mr. Garcia properly com-
plains that the court arrived at its
denial of class certification by de-
ciding that he had no case on the
merits. The question of class certifi-
cation is a procedural one, distinct
from the merits of the action. Huffv.
N.D. Cass Co., 5 Cir. 1973 (en banc),
485 F.2d 710; Miller v. Mackey Inter-
national, Inc., 5 Cir. 1971, 452 F.2d
424, 427-28. Whether a class should
be certified depends entirely on
whether the proposal satisfies the re-
quirements of Fed.R.Civ.P. 23. See
generally 7 C. Wright & A. Miller,
Federal Practice and Procedure: Civil
§§ 1759-1770 (1972).

1191 However, the result reached by
the trial judge was correct. A pre-
requisite for a class action is that the
class be "so numerous that joinder of
all members is impracticable." Fed.R.
Civ.P. 23(a)(1). "The raison d'etre of
the class suit doctrine is necessity,
which in-- turn- dependsupon the-
questior. of number." 3B Moore's
Federal Practice 1123.05, at 23-149
(2d ed. 1979). This depends on the
facts of each case and no arbitrary
rules have been established, 7 C.
Wright and A. Miller, Federal Prac-
tice and Procedure: Civil, § 1762
(1972), nor indeed should be. The
basic question is practicability of
joinder, not number of interested
persons per se. Practicability of joinder
depends on size of the class, ease of
identifying its members and deter-
mining their addresses, facility of
making service on them if joined and
their geographic dispersion. See id.; 3B
Moore's Federal Practice ¶ 23.05 (2d
ed. 1979).

taw", Only thirty-one persons, those
Gloor employees who were Hispanic,
were affected by, the English-only rule.
Their identity and addresses were
readily ascertainable, and they all

lived in a compact geographical area.
The suggested class therefore failed to
meet the elementary requirement that
supports the whole theory of class
actionsrepresentation by one person
of a group so numerous that joinder in
one suit would be impracticable.

III

Although the trial judge concluded
that Mr. Garcia was fired for a
number of reasons, including de-
liberately speaking Spanish on the job
in purposeful violation of Gloor's rule,
the judge made no finding concern-
ing the substantiality of the language
violation in contributing to the matrix
of motive. Perhaps under the evidence
he could not, once the omelet had
been cooked, determine what each egg
had contributed to it.

441449% Employer action does not
violate Title VII merely because a re-
probated reason plays some part in the
employer's decision, see Rogers v.
Equal Employment Opportunity Com-
mission, D.C.Cir. 1977, 551 F.2d
456; yet the forbidden taint need not
be the sole basis for the action in order
to condemn it. The record would.sup-
port a finding that Mr. Garcia's use of
Spanish was a significant factor and,
therefore, rather than remand for a
determination by the trial court, we
will assume for present purposes that
it was. We turn then to the issue that
appears to both parties and the several
amici to be at the core of the case.

The EEO Act sought to assure
equality of employment opportunity
by making it unlawful for an em-
ployer "(1) to fail or refuse to hire or to
discharge any individual, or otherwise
to discriminate against any individual
with respect to his compensation,
terms, conditions, or privileges of em-
ployment, because of such indivi-
dual's race, color, religion, sex, or
national origin; or (2) to limit, segre-
gate, or classify his employees or appli-
cants for employment in any way
which would deprive or tend to de-
prive any individual of employment
opportunities or otherwise adversely
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affect his status as an employee, be-
cause of such individual's race, color,
religion, sex, or national origin." 42
U.S.C. § 2000e-2(a).

.45., In interpreting the statute' we
start with its plain words without
pausing to consider whether a statute
differently framed would yield results
more consonant with fairrit..s and
reason. See B. Cardozo, The Nature of
the Judicial Process 88-89 (1921).The
first consideration is the problem, not
the answer. See Frankfurter, Some
Reflections on the Reading of
Statutes, 47 Colum.L.Rev. 527,
529-30 (1947). The statute forbids dis-
crimination in employment on the
basis of national origin. Neither the
statute nor common understanding
equates national origin with the lan-
guage that one chooses to speak.' Lan-
guage may be used as a covert basis
for national origin discrimination, but
the English-only rule was not applied
to Garcia by Gloor either to this end
or with this result.

Mr. Garcia argues that it is dis-
criminatory to prohibit employees
from speaking a foreign language on
the basis of a thesis that, if an em-
ployee whose most familiar language
is not English is denied the right to
converse in that language, he is de-
nied a privilege of employment en-
joyed by employees most comfortable
in English; this, necessarily, discri-
minates against him on the basis
of national origin because national
origin influences or determines his
language preference. Whether or not
this argument might have a tenable
basis if made on behalf of all em-
ployees who are bilingual or if invoked
against a rule that forbade all use of
any language but English we need not
consider. Mr. Garcia was fully bilin-
gual. He chose deliberately to speak
Spanish instead of English while,

actually at work. He was permitted to
speak the language he preferred
during work breaks.

No authority cited to us gives a
person a right to speak any particular
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language while at work; unless im-
posed by statute, the rules of thework-
place are made by collective bar-
gaining or, in its absence, by the em-
ployer. An employer's failure to forbid
employees to speak English does not
grant them a privilege. The refusal to
hire applicants who cannot speak
English might be discriminatory if the
jobs they seek can be performed
without knowledge of that language,
but the obverse is not correct: if the
employer engages a bilingual person,
that person is granted neither right
nor privilege by the statute to use the
language of his personal preference.
Mr. Garcia was bilingual. Off the job,
when he spoke one language or
another, he exercised a preference. He
was hired by Gloor precisely because
he was bilingual, and, apart from the
contested rule, his preference in lan-
guage was restricted to some extent by
the nature of his employment. On the
job, in addressing English-speaking
customers, he was obliged to use
English; in serving Spanish-speaking
patrons, he was required to speak
Spanish. The English-only rule went a
step further and restricted his prefer-
ence while he was on the job and not
serving a customer.

01.47. Let us assume that, as con-
tended by Mr. Garcia, there was no
genuine business need for the rule and
that its adoption by Gloor was arbi-
trary. The EEO Act does not prohibit
all arbitrary employment practices. It
does not forbid employers to hire only
persons born under a certain sign of
the zodiac or persons having long hair
or short hair or no hair at all.' It is
directed only at specific impermis-
sible bases of discriminationrace,
color, religion, sex, or national origin.'
National origin must not be confused
with ethnic or sociocultural traits or
an unrelated status, such as citizen-
ship or alienage, Espinoza v. Farah
Manufacturing Co., 1973, 414 U.S.
86, 94 S.Ct. 334, 38 L.Ed.2d 287, or
poverty, Ybarra v. City of Los Altos
Hills, 9 Cir. 1974, 503 F.2d 250, 253,



or with activities not connected with
national origin, such as labor agita-
tion, Balderas v. La Casita Farms,
Inc., 5 Cir. 1974, 500 F.2d 195, 198.

Save for religion, the discrimi-
nations on which the Act focuses its
laser of prohibition are those that are
either beyond the victim's power to
alter, see Willingham v. Macon Tele-
graph Publishing Co., 5 Cir. 1975, (en
banc), 507 F.2d 1084 (employer's
grooming code that required different
hair lengths for males and females
held not to constitute sex discrimina-
tion),' or that impose a burden on an
employee on one of the prohibited
bases. No one can change his place of
birth (national origin), the place of
birth of his forebears (national origin),
his race or fundamental sexual char-
acteristics. As this court said in
Willingham, "Equal employment
opportunity may be secured only
when employers are barred from dis-
criminating against employees on the
basis of immutable characteristics,
such as race and national origin....
But a hiring policy that distinguishes
on some other ground, such as groom-
ing codes or length of hair, is related
more closely to the employer's choice
of how to run his business than to
equality of employment opportunity."
507 F.2d at 1091 (emphasis in ori-
ginal).6

.49..4P, The argument is made that the
rule is discriminatory in impact, even
if that result was not intentional, be-
cause it was likely to be violated only
by Hispanic-Americans and that,
therefore, they have a higher risk of
incurring penalties. The disparate im-
pact test has been applied to hiring
criteria, Griggs v. Duke Power Co.,
1971, 401 U.S. 424, 91 S.Ct. 849,
28 L.Ed.2d 158, and to on-the-job
policies, Nashville Gas Co. v. Satty,
1977, 434 U.S. 136, 98 S.Ct. 347, 54
L.Ed.2d 356. It forbids the use of any
employment criterion, even one
neutral on its face and not intended to
be discriminatory, if, in fact, the
criterion causes discrimination as

measured by the impact on a person or
group entitled to equal opportunity.
However, there is no disparate impact
if the rule is one that the affected em-
ployee can readily observe and non-
observance is a matter of individual
preference. Mr. Garcia could readily
comply with the speak-English-only
rule; as to him nonobservance was a
matter of choice. In similar fashion, an
employer might, without business
necessity, adopt a rule forbidding
smoking on the job. The Act would
not condemn that rule merely be-
cause it is shown that most of the em-
ployees of one race smoke, most of the
employees of another do not and it is
more likely that a member of the race
more addicted to tobacco would be
disciplined.

(49-K4, We do not denigrate the im-
portance of a person's language of
preference or other aspects of his
national, ethnic or racial self-identifi-
cation. Differences in language and
other cultural attributes may not be
used as a fulcrum for discrimination.
However, the English-only rule, as
applied by Gk. 01 to Mr. Garcia, did
not forbid cultural expression to per-
sons for whom compliance with it
might impose hardship. While Title
VII forbids the imposition of burden-
some terms and conditions of em-
ployment as well as those that produce
an atmosphere of racial and ethnic
oppression, see Rogers v. Equal Em-
ployment Opportunity Commission, 5
Cir. 1971, 454 F.2d 234, 238-39, cert.
denied, 1972, 406 U.S. 957, 92 S.Ct.
2058, 32 L.Ed.2d 343, the evidence
does not support a finding that the
English only rule had this effect on
Mr. Garcia.

,4"ke:r. The EEO Act does not support
an interpretation that equates the lan-
guage an employee prefers to use with
his national origin. To a person who
speaks only one tongue or to a person
who has difficulty using another lan-
guage than the one spoken in his
home, language might well be an im-
mutable characteristic like skin color,
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sex or place of birth. However, the
language a person who is multi-lingual
elects to speak at a particular time is
by definition a matter of choice. No
claim is made that Garcia and the
other employees engaged in sales were
unable to speak English. Indeed, it is
conceded that all could do so and that
this ability was an occupational quali-
fication because of the requirement
that they wait on customers who
spoke only English or who used the
language by choice. Nor are we con-
fronted with a case where an em-
ployee inadvertently slipped into using
a more familiar tongue.

The rule was confined to the work
place and work hours. It did not apply
to conversations during breaks or
other employee free-time. There is
no evidence that Gloor forbade speak-
ing Spanish to discriminate in em-
ployment or that the effect of doing
so was invidious to Hispanic Ameri-
cans. We do not consider rules that
turn on the language used in an em-
ployee's home, the one he chooses to
speak when not at work or the tongue
spoken by his parents or grandparents.
In some circumstances, the ability to
speak or the speaking of a language
other than English might be equated
with national origin, but this case con-
cerns only a requirement that persons
capable of speaking English do so
while on duty.

That this rule prevents some em-
ployees, like Mr. Garcia, from exer-
cising a preference to converse in
Spanish does not convert it into dis-
crimination based on national origin.
Reduced to its simplest, the claim is
"others like to speak English on the
job and do so without penalty. Speak-
ing Spanish is very important to me
and is inherent in my ancestral
national origin. Therefore, I should be
permitted to speak it and the denial to
me of that preference so important to
my self-identity is statutorily for-
bidden." The argument thus reduces
itself to a contention that the statute
commands employers to permit em-
ployees to speak the tongue they

124

123

prefer. We do not think the statute
permits that interpretation, whether
the preference be slight or strong or
even one closely related to self-identity.

Mr. Garcia and the EEOC would
have us adopt a standard that the em-
ployer's business needs must be ac-
complished in the manner that
appears to us to be the least restric-
tive. The statute does not give the
judiciary such latitude in the absence
of discrimination. Judges, who have
neither business experience nor the
problem of meeting the employees'
payroll, do not have the power to pre-
empt an employer's business judg-
ment by imposing a solution that
appears less restrictive. See Furnco
Construction Corp. v. Waters, 1978,
438 U.S. 567, 98 S.Ct. 2943, 57 L.Ed.
2d957.

IV

Having reached this point, it is un-
necessary for us to consider the claims
asserted under 42 U.S.C. § 1981 and
42 U.S.C. § 1985(c). Section 1981,
which originated in the Civil Rights
Act of 1866, assures "all persons" the
same rights "enjoyed by white citi-
zens" in making and enforcing con-
tracts and in exercising other des-
cribed rights. "Section 1981 is a par-
allel remedy against discrimination
which may derive its legal principles
from Title VII." Blum v. Gulf Oil
Corp., S Cir. 1979, 597 F.2d 936, 938.
See Johnson v. Alexander, 8 Cir.
1978, 572 F.2d 1219, 1223 and n. 3,
cert. denied, 439 U.S. 986, 99 S.Ct.
579, 58 L.Ed.2d 658. The facts here
that preclude relief under Title VII
also preclude a Section 1981 claim.
See Blum v. Gulf Oil Corp., 5 Cir.
1979, 597 F.2d 936, 938.'

Section 1985(c), which ori-
ginated with the Civil Rights Act of
1871, gives a cause of action for
damages to any person who is a victim
of a conspiracy to deprive that person
or a class of persons of equal protec-
tion of the laws or of equal privileges
and immunities under the laws. Al-
though the statute reaches purely pri-



vate conspiracies, Griffin v. Brecken-
ridge, 1971, 403 U.S. 88, 91 S.Ct.
1790, 29 L.Ed.2d 338, because Mr.
Garcia's claim rests on a violation of
Title VII he may not invoke Section
1985(c). Great American Federal
Savings & Loan Association v.
Novotny, 1979, 442 U.S. 366, 99 S.Ct.
2345, 60 L.Ed.2d 957.' Cf. Johnson v.
Railway Express Agency, Inc., 1975,
421 U.S. 454, 95 S.Ct. 1716, 44 L.Ed.
2d 295 (aggrieved employee not
limited to Title VII but may also sue
for employment discrimination under
Section 1981).

V

Some of Mr. Garcia's evidence
was excluded by the trial judge: the in-
vestigative reports and determina-
tions of the EEOC and the transcript
of proceedings concerning Mr.
Garcia's unemployment compensa-
tion claim conducted by the Texas
Employment Commissioner's (TEC)
Appeals Tribunal. If the exclusion of
these was error, it was harmless, for,
after weighing the evidence actually
admitted, neither would have added
appreciable weight to the contention
that the rule was discriminatory. Fed.
R.Evid. 103(a).

Most of the battle about the addi-
tional evidence appears to have been
fought on the question of whether
they were or were not business
records. The admissibility of such
official documents under the Federal
Rules of Evidence is not determined
by business records rules standards
but by Rule 803(8), which provides for
the admission of reports of public
agencies.

The district judge was, indeed,
in error in refusing to admit the in-
vestigative report and determinations
of the EEOC. See Peters v. Jefferson
Chemical Co., 5 Cir. 1975, 516 F.2d
447, 450; Smith v. Universal Services,
Inc, 5 Cir. 1972, 454 F.2d 154,
157-58. That error was, as we have
said, harmless. The rule would permit
the introduction of the transcript of
the EC proceedings, which was

transcribed by the secretary of Mr.
Garcia's lawyer, only if it were
properly authenticated. Fed.R.Evid.
901. The court's rejection of the un-
authenticated transcript of the TEC
hearing as independent evidence was
proper.

VI

.49,49, Our opinion does not impress
a judicial imprimatur on all employ-
ment rules that require an employee to
use or forbid him from using a lan-
guage spoken by him at home or by
his forebears. We hold only that an
employer's rule forbidding a bilin-
gual employee to speak anything but
English in public areas while on the
job is not discrimination based on
national origin as applied to a person
who is fully capable of speaking
English and chooses not to do so in
deliberate disregard of his employer's
rule. Even if we assume that the viola-
tion of the rule was a substantial
factor leading to Mr. Garcia's dis-
charge, we, therefore, affirm the
district court's judgment that Mr.
Garcia was neither discharged be-
cause of his national origin nor denied
equal conditions of employment based
on that factor; instead, he was dis-
charged because, having the ability to
comply with his employer's rule, he
did not do so.

The judgment is AFFIRMED.
HATCHETT, Circuit Judge, con-

curs in the result.

NOTES

1. While the EEOC has considered in
specific instances whether a policy pro-
hibiting the speaking of Spanish in normal
interoffice contacts discriminates on the
basis of national origin, [1972] Esnpl.Prac.
Guide (CCH) ¶ 6293; [1972] Empl.Prac.
Guide (CCH) ¶ 6173, it has adopted
neither a regulation stating a standard for
testing such language rules nor any general
policy, presumed to be derived from the
statute, prohibiting them. We therefore
approach the problem on the basis of the
statute itself and the case law.
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2. The statute's legislative history con-
cerning the meaning of "national origin" is
"quite meager." See Espinoza v. Farah Mfg.
Co., 1973, 414 U.S. 86, C8, 94 S.C't. 334,
337, 38 L.Ed.2d 287. 291.

3. Cf. NLRB v. Knuth Brothers, Inc.. 7
Cir. 1976, 537 F.2d 950, 954 (employer
may discharge employee for no reason at
all so long as the motivation is not violative
of the National Labor Relations Act).

4. See generally Note, Developments in the
LawEmployment Discrimination and
Title VII of the Civil Rights Act of 1964,
84 Harv.L.Rev. 1109 (1971).

5. Courts also have found discrimination in
situations in which, although the basis of
discrimination was not strictly immutable,
a fundamental right was thought to be in-
volved. Willingham v. Macon Telegraph
Publishing Co., 507 F.2d at 1091. See
Phillips v. Martin Marietta Corp., 1971.
40)) U.S. 542, 91 S.Ct. 496. 27 L.Fd.2d
613 (employment discrimination against
women with pre - school age children);
Sprogis v. United Air Lines, Inc., 7 Cir.
1971, 444 F'.2d 1194 cert. denied, 404 U.S.
191, 92 S.Ct. 536, 30 L.Ed.2d 543 (rule
prohibiting female stewardesses but not
male stewards from getting married found
discriminatory). Cf. General Electric Co. v.
Gilbert, 1976, 429 U.S. 125, 97 5.0. 401,
50 L.Ed.2d 343 (exclusion of pregnancy
from disability benefits plan held not to be
sex discrimination).

6. Some taxonomies, while ostensibly
based on mutable characteristics, may be
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merely disguised discrimination either in
intent or effect. Thus, employing only
persons who have a high school degree
when the job can adequately be performed
by persons of lesser education can be con-
cealed discrimination against racial groups
whose numbers include fewer high school
graduates. See Griggs v. Duke Power Co.,
1971, 401 U.S. 424, 91 5.0. 849, 28
L.Ed.2d 158. We need not here explore the
extent to which th(... EEO Act forbids dis-
crimination based on characteristics that
are not immutable. For the purposes of this
opinion, we accept the thesis that there
may be a disparate impact based on some
mutable conditions, such as where an em-
ployee lives. Religion is, of course, a for-
bidden criterion, even though a matter of
individual choice.

7. We need not, therefore, now decide
whether the provision in Section 1981 that
"all persons" shall have those described
rights and benefits accorded "white citi-
zens" protects those who are denied these
rights because they are Hispanic-Ameri-
cans. See Manzanares v. Safeway Stores,
Inc., 10 Cir. 1979, 593 F.2d 968; cf.
Guerra v. Manchester Terminal Corp., 5
Cir. 1974, 498 F.2d 641, 653-54 (Section
1981 applies to aliens).

8. We do not reach the question whether
Section 1985(c) was intended to cover only
racial bias. See McLellan v. Mississippi
Power & Light Co., 5 Cir. 1977, (en banc),
545 F.2d 919; Comment, A Construction
of Section 1985(c) in Light of its Original
Purpose, 46 U.Chi.L.Rev. 402 (1979).



Curtailments on Use of Foreign Language
Effect National Origin Bias

Decision of Equal Employment Opportunity Commission,
Decision No. 71.446, November 5, 1970.

EXTRACT FROM DECISION

The Commission makes the follow-
ing additional Findings of Fact.

During the course of the investi-
gation, it was revealed that Respon-
dent's foreman and lead girl restricted
Respondent's Spanish surnamed
American employees from speaking
Spanish on the premises, both at their
work stations and during lunch and
other non-working times.

The foreman and lead girl state they
imposed the aforementioned restric-
tion because the lead girls understand
no Spanish.

Respondent advances no claim of
business necessity for its rule. For the
following reasons, we find that Re-
spondent discriminates against its
Spanish surnamed American em-
ployees with respect to their terms,
conditions, or privileges of employ-
ment because of their national origin
in violation of Section 703(a) (1) of
Title VII.

It is now well settled that conver-
sation, including social conversation,
at work both during working and non-
working time, is a term or condition of
employment within the meaning of
Section 8(a), 8(d), and 9(a) of the
National Labor Relations Act.' It also
is clear that "terms, conditions, or
privileges of employment" as used in
Title VII has a scope no less wideit
is in our view widerthan "term or
condition of employment" as used in
the National Labor Relations Act.

Here the employees were speaking in a
tongue which was, for all or some of
them, their native tongue and/or the
tongue in which they spoke famil-
iarly and/or the tongue in which they
were most comfortable. It follows, and
we hold, that it is a term, condition, or
privilege of employment for Spanish
surnamed Americans to speak Spanish
at work.

So far as appears from the record,
Respondent's rule against speaking
Spanish was announced only to Re-
spondent's Spanish surnamed Ameri-
can employees. There is accordingly
substantial evidence that the rule was
directed solely against Respondent's
Spanish surnamed American em-
ployees. To the extent that the rule
was directed solely against those em-
ployees, it denied them as a class a
term, condition, or privilege of em-
ployment enjoyed by other employees
and was in clear violation of Title VII.
This would be so whether the rule
were treated as it was announced, a
rule against speaking Spanish or
treated more charitably for Respon-
dentas a specific application of a
rule against speaking languages not
understood by Respondent's super-
vision.

Putting the rule in the posture most
charitable towards Respondent, we
treat the rule as one whose content is a
prohibition against speaking any lan-
guage not understood by Respon-
dent's supervision and whose direction
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is against all employees. In this
posture, the rule acquires the appear-
ance of universality and neutrality.
We conclude, however, that even in
this posture, the rule violates Title VII.
It is now well settled that the inten-
tional, by which is meant non-acci-
dental, use of a policy which in fact
discriminates between classes pro-
tected by Title VII and other classes is
prohibited by Title VII and the Com-
mission's National Origin Guidelines,
unless. a business necessity is shown
for the policy.' Here the rule,
whatever its statement, has the
obvious and clear effect of denying
Respondent's Spanish surnamed
American employees (as well as other
minority groups, if any there be, who
converse in some language other than
English) a term, condition, or privilege
of employment enjoyed by other em-
ployees: to converse in a familiar
language with which they are most
comfortable.

Second, there is no allegation or
evidence of business necessity for the
rule. Especially is this clear from the
fact that the rule relates to the em-
ployees' non-working as well as their
working time. There may be occasions
when business necessity will permit an
employer to forbid employees at their
work stations during working time
from speaking languages not under-
stood by the employee's supervisors. It
is, however, Lifficult if not impossible,
to conceive of an occasion when
business necessity permits a ban on
the use of such languages during non-
working time.'

DECISION

There is reasonable cause to be-
lieve that Respondent committed an
unlawful employment practice in
violation of Title VII of the Civil
Rights Act of 1964 by promulgating a

128 I2,

rule restricting Respondent's Spanish
surnamed American employees from
speaking Spanish on Respondent's
premises.

NOTES

1. 29 U.S.C. 158(a)(3), 158(d), 159(a). See,
for example, Staub Cleaners, Inc., (1964
CCH NLRB 1 13,341] 148 NLRB 278,
279, 285, 286, enfd. in relevant 'part, 153
LC 1 11,097] 357 F.2d 1 (C.A. 2, 1966)
(chatting); Dal-Tex Optical Company. Inc..
[1965 CCH NLRB 1 9398] 152 NLRB
1317, 1333; enfd., per curiam 155 LC
1 11,980] 378 F.2d 443 (C.A. 5, 1967)
(conversation); Wald Manufacturing
Company, 11969 CCH NLRB 1 20,958]
176 NLRB No. 119, slip opinion at p. 15,
enfd., 163 LC 1 10,9301-F.2d-(C.A. 6,
June 3, 1970), 74 LRRM 2375 (whistling);
North American Aviation, Inc., 11967
CCH NLRB 1 2229] 163 NLRB 863,
enfd. as modified, 157 LC 1 12,498] 389
F.2d 866 (C.A. 10, 1968) (use of telephone
for outside phone calls).

2. Gregory v. Litton Systems, Inc., (2 EPD
1 10,264, 63 LC 1 9485] 316 F. Supp. 82
(C.D. Cal., July 28, 1970) and cases cited
therein; NLRB v. Great Dane Trailers
Inc., 155 LC 1 11,973] 388 U.S. 26, 34
(1967); Local 53, Asbestos Workers v.
Vogler, 11 EPD 1 9952, 59 LC 1 9195]
407 F.2d 1047, 1054, (C.A. 5, 1969); 29
C.F.R. 1606.

3. See Republic Aluminum Company v.
NLRB. 157 LC 1 12,633] 394 F.2d 405
(C.A. 5, 1968) and cases therein cited on
the long established distinction between
working time and non-working time with
respect to employer prohibitions against
the solicitations of employees to join labor
organizations.

We note an opinion of the Attorney
General of the State of New Mexico, No.
60-99, 1959-60 11 25,807.01], that a rule
requiring employees to speak only English
during working hours constitutes an un-
lawful employment practice under the
State's Human Rights Act. We agree with
the Attorney General's reasoning.
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Mr. Justice DOUGLAS delivered
the opinion of the Court.

The San Francisco, California,
school system was integrated in 1971
as a result of a federal court decree,
339 F.Supp. 1315. See Lee v. Johnson,
404 U.S. 1215, 92 S.Ct. 14, 30 L.Ed.
2d 19. The District Court found that
there are 2,856 students of Chinese
ancestry in the school system who do
not speak English. Of those who have
that language deficiency, about 1,000
are given supplemental courses in the
English language.' About 1,800 how-
ever, do not receive that instruction.

This class suit brought by non-
English-speaking Chinese students
against officials responsible for the
operation of the San Francisco
Unified School District seeks relief
against the unequal educational op-
portunities, which arc alleged to
violate, inter alia, the Fourteenth
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Amendment. No specific remedy is
urged upon us. Teaching English to
the students of Chinese ancestry who
do not speak the language is one
choice. Giving instructions to this
group in Chinese is another. There
may be others. Petitioners ask only
that the Board of Education be
directed to apply its expertise to the
problem and rectify the situation.

,6" The District Court denied relief.
The Court of Appeals affirmed, hold-
ing that there was no violation of the
Equal Protection Clause of the Four-
teenth Amendment or of § 601 of the
Civil Rights Act of 1964, 78 Stat. 252,
42 U.S.C. § 2000d, which excludes
from participation in federal financial
assistance, recipients of aid which dis-
criminate against racial groups, 483
F.2d 791. One judge dissented. A
hearing en banc was denied, two
judges dissenting, Id, at 805.

We granted the petition for certio-
rari because of the public importance
of the question presented, 412 U.S.
938, 93 S.Ct. 2786, 37 L.Ed.2d 397.

The Court of Appeals reasoned that
"[e]very student brings to the starting
line of his educational career different
advantages and disadvantages caused
in part by social, economic and
cultural background, created and con-
tinued completely apart from any
contribution by the school system,"
483 F.2d, at 797. Yet in our view the
case may not be so easily decided. This
is a public school system of California
and § 71 of the California Education
Code states that "English shall be the
basic language of instruction in all
schools." That section permits a
school district to determine "when and
under what circumstances instruction
may be given bilingually." That
section also states as "the policy of the
state" to insure "the mastery of English
by all pupils in the schools." And bi-
lingual instruction is authorized "to
the extent that it does not interfere
with the systematic, sequential, and
regular instruction of all pupils in the
English language."
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Moreover, § 8573 of the Education
Code 'provides that no pupil shall re-
ceive a diploma of graduation from
grade 12 who has not met the stan-
dards of proficiency in "English," as
well as other prescribed subjects.
Moreover, by § 12101 of the Educa-
tion Code (Supp. 1973) children
between the ages of six and 16 years
are (with exceptions not material here)
"subject to compulsory full-time
education."

Under these state-imposed
standards there is no equality of treat-
ment merely by providing students
with the same facilities, textbooks,
teachers, and curriculum; for students
who do not understand English are
effectively foreclosed from any
meaningful education.

Basic English skills are at the very
core of what these public schools
teach. Imposition of a requirement
that, before a child can effectively
participate in the educational pro-
gram, he must already have acquired
those basic skills is to make a mockery
of public education. We know that
those who do not understand English
are certain to find their classroom ex-
periences wholly incomprehensible
and in no way meaningful.

do not reach the Equal Pro-
tection Clause argument which has
been advanced but rely solely on §
601 of the Civil Rights Act of 1964,
42 U.S.C. § 2000d, to reverse the
Court of Appeals.

That section bans discrimination
based "on the ground of race, color, or
national origin," in "any program or
activity receiving Federal financial
assistance." The school district in-
volved in this litigation receives large
amounts of federal financial assist-
ance. The Department of Health,
Education, and Welfare (HEW),
which has authority to promulgate
regulations prohibiting discrimination
in federally assisted school systems, 42
U.S.C. § 2000d-1, in 1968 issued
one guideline that "Is)chool systems
are responsible for assuring that



students of a particular race, color, or
national origin are not denied the
opportunity to obtain the education
generally obtained by other students
in the system." 33 Fed.Reg. 4955. In
1970 HEW made the guidelines more
specific, requiring school districts that
were federally funded "to rectify the
language deficiency in order to open"
the instruction to students who had
"linguistic deficiencies," 35 Fed.Reg.
11595.

By § 602 of the Act HEW is autho-
rized to issue rules, regulations, and
orders2 to make sure that recipients of
federal aid under its jurisdiction con-
duct any federally financed projects
consistently with § 601. HEW's regu-
lations, 45 CFR § 80.3(b)(1), specify
that the recipients may not

"(ii) Provide any service, financial aid, or
other benefit to an individual which is dif-
ferent, or is provided in a different manner,
from that provided to others under the pro-
gram;

"(iv) Restrict an individual in any way in
the enjoyment of any advantage or privi-
lege enjoyed by others receiving any ser-
vice, financial aid, or other benefit under
the prod -a7 "

Discrimination among students on
account of race or national origin that
is prohibited includes "discrimination
... in the availability or use of any
academic ... or oter facilities of the
grantee or other recipient." Id., §
80.5(b).

Discrimination is barred which has
that effect e,,en though no purposeful
design is pre3cit: a recipient "may not
... triter:a or methods of ad-
ministration which have the effect of
subjecting individuals to discrimina-
tion" or have "the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
as respect individuals of a particular
race, color, or national origin." Id., §
80.3(b)(2).

It seems obvious that the Chinese-
speaking minority receive fewer bene-
fits that the English-speaking ma-

jority from respondents' school sys-
tem which denies them a meaning-
ful opportunity to participate in the
educational programall earmarks of
the discrimination banned by the regu-
lations.' In 1970 HEW issued clarify-
ing guidelines, 35 Fed.Reg. 11595,
which include the following:

"Where inability to speak and under-
stand the English language excludes
national origin-minority group children
from effective participation in the educa-
tional program offered by a school district,
the district must take affirmative steps to
rectify the language deficiency in order to
open its instructional program to these
students."

"Any ability grouping or tracking system
employed by the school system to deal with
the special language skill needs of national
origin-minority group children must be
designed to meet such language skill needs
as soon as possible and must not operate as
an educational deadend or permanent
track."

Respondent school district con-
tractually agreed to "comply with title
VI of the Civil Rights Act of 1964 ...
and all requirements imposed by or
pursuant to the Regulation" of HEW
(45 CFR pt. 80) which are "issued pur-
suant to that title ..." and also im-
mediately to "take any measures
necessary to effectuate this agree-
ment." The Federal Government has
power to fix the terms on which its
money allotments to the States shall
be disbursed. Oklahoma v. United
States Civil Service Commission, 330
U.S. 127, 147 -143, 67 S.Ct. 544,
552-554, 9: L.Ed. 794. Whatever
may be the limits of that power,
Steward Machine Co. v. Dalgs, 301
U.S. 548, 590, 57 S.Ct. 883, 892, 81
L.Ed. 1279 et seq., they have not been
reached here. Senator Humphrey,
during the floor debates on the Civil
Rights Act of 1964, said:4

"Simple justice requires that public
funds, to which all taxpayers of all races
contribute, not be spent in any fashion
which encourages, entrenches, subsidizes,
or results in racial discrimination."

We accordingly reverse the judg-
ment of the Court of Appeals and re-
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mand the case for the fashioning of
appropriate relief.

Reversed and remanded.

Mr. Justice WHITE concurs in the
result.

Mr. Justice STEWART, with
whom THE CHIEF JUSTICE and
Mr. Justice BLACKMUN join, con-
curring in the result.

It is uncontested that more than
2,800 schoolchildren of Chinese
ancestry attend school in the San
Francisco Unified School District
system even though they do not
speak, understand, read, or write the
English language, and that as to some
1,800 of these pupils the respondent
school authorities have taken no
significant steps to deal with this lan-
guage deficiency. The petitioners do
not contend, however, that the re-
spondents have affirmatively or in-
tentionally contributed to this in-
adequacy, but only that they have
failed to act in the face of changing
social and linguistic patterns. Because
of this laissez-faire attitude on the part
of the school administrators, it is not
entirely clear that § 601 of the Civil
Rights Act of 1964, 42 U.S.C. §
2000d, standing alone, would render
illegal the expenditure of federal funds
on these schools. For that section
provides that "[ri]o person in the
United States shall, on the ground of
race, color, or national origin, be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-
crimination under any program or
activity receiving Federal finan-ial
assistance."

On the other hand, the interpretive
guidelines published by the Office for
Civil Rights of the Department of
Health, Education, and Welfare in
1970, 35 Fed.Reg. 11595, clearly
indicate that affirmative efforts to give
special training for non-English-
speaking pupils are required by Tit. VI
as a condition to receipt of federal aid
to public schools:

"Where inability to speak and under-
stand the English language excludes
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national origin-minority group children
from effective participation in the educa-
tional program offered by a school district,
the district must take affirmative steps to
rectify the language deficiency in order to
open its instructional program to these
students."'

The critical question is, therefore,
whether the regulations and guide-
lines promulgated by HEW go beyond
the authority of § 601.2 Last Term, in
Mourning v. Family Publications
Service, Inc., 411 U.S. 356, 369, 93
S.Ct. 1652, 1661, 36 L.Ed.2d 318, we
held that the validity of a regulation
promulgated under a general autho-
rization provision such as § 602 of Tit.
VP "will be sustained so long as it is
`reasonably related to the purposes of
the enabling legislation.' Thorpe v.
Housing Authority of the City of
Durham, 393 U.S. 268, 280-281, 89
S.Ct. 518, 525, 21 L.Ed.2d 474
(1969)." I think the guidelines here
fairly meet that test. Moreover, in
assessing the purposes of remedial
legislation we have found that de-
partmental regulations and "consis-
tent administrative construction" are
"entitled to great weight." Traffi-
cante v. Metropolitan Life Insurance
Co., 409 U.S. 205, 210, 93 S.Ct. 364,
367, 34 L.Ed.2d 415; Griggs v. Duke
Power Co., 401 U.S. 424, 433-434, 91
S.Ct. 849, 854-855, 28 L.Ed.2d 158;
Udall v. Tallman, 380 U.S. 1, 85 S.Ct.
792, 13 L.Ed.2d 616. The Depart-
ment has reasonably and consistently
interpreted § 601 to require affirma-
tive remedial efforts to give special
attention to linguistically deprived
children.

For these reasons I concur in the
result reached by the Court.

Mr. Justice BLACKMUN, with
whom THE CHIEF JUSTICE joins,
concurring in the result.

I join Mr. Justice Stewart's opinion
and thus I, too, concur in the result.
Against the possibility that the Court's
judgment may be interpreted too
broadly, I stress the fact that the chil-
dren with whom we are concerned
here number about 1,800. This is a



very substantial group that is being de-
prived of any meaningful schooling
because the children cannot under-
stand the language of the classroom.
We may only guess as to why they
have had no exposure to English in
their preschool years. Earlier genera-
tions of American ethnic groups have
overcome the language barrier by
earnest parental endeavor or by the
hard fact of being pushed out of the
family or community nest and into the
realities of broader experience.

I merely wish to make plain that
when, in another case, we are con-
cerned with a very few youngsters, or
with just a single child who speaks
only German or Polish or Spanish or
any language other than English, I
would not regard today's decision, or
the separate concurrence, as con-
clusive upon the issue whether the
statute and the guidelines require the
funded school district to provide
special instruction. For me, numbers
are at the heart of this case and my
concurrence is to be understood
accordingly.

NOTES

Opinion of the Court
1. A report adopted by the Human Rights
Commission of San Francisco and sub-
mitted to the Court by respondents after
oral argument shows that, as of April 1973,
there were 3,457 Chinese students in the
school system who spoke little or no
English. The document further showed
2,136 students enrolled in Chinese special
in ., action classes, but at least 429 of the
enrollees were not Chinese but were in-
cluded for ethnic balance. Thus, as of April
1973, no more than 1,707 of the 3,457
Chinese students needing special English
instruction were receiving it.

2. Section 602 provides:
"Each Federal department and agency

which is empowered to extend Federal
financial assistance to any program or
activity, by way of grant, loan, or contract
other than a contract of insurance or
guaranty, is authorized and directed to
effectuate the provisions of section 2000d
of this title with respect to such program or
activity by issuing rules, regulations, or
orders of general applicability which shall

be consistent with achievement of the
objectives of the statute authorizing the
financial assistance in connection with
which the action is taken...." 42 U.S.C. §
2000d -1.

3. And see Report of the Human Rights
Commission of San Francisco, Bilingual
Education in the San Francisco Public
Schools, Aug. 9, 1973.

4. 110 Cong.Rec. 6543 (Sen. Humphrey,
quoting from President Kennedy's message
to Congreas, June 19, 1 963).

Stewart

1. These guidelines were issued in further
clarification of the Department's position
as stated in its regulations issued to imple-
ment Tit. VI, 45 CFR pt. 80. The regu:a-
tions provide in part that no recipient of
federal financial assistance administered by
HEW may

"Provide any service, financial aid, or
other benefit to an individual which is dif-
ferent, or is provided in a different manner,
from that provided to others under the
program; [or]

"Restrict an individual in any way in the
enjoyment of any advantage or privilege
enjoyed by others receiving any service,
financial aid, or other benefit under the
program." 45 CFR § 80.3(b) (1)(ii), (iv).

2. The respondents do not contest the
standing of the petitioners to sue as bene-
ficiaries of the federal funding contract
between the Department of Health, Educa-
tion, and Welfare and the San Francisco
Unified School District.

3. Section 602, 42 U.S.C. § 2000d-1,
provides in pertinent part:

"Each Federal department and agency
which is empowered to extend Federal
financial assistance to any program or
activity, by way of grant, loan, or contract
other than a contract of insurance or
guaranty, is authorized and directed to
effectuate the provisions of section 2000d
of this title with respect to such program or
activity by issuing rules, regulations, or
orders of general applicability which shall
be consistent with achievement of the
objectives of the statute authorizing the
financial assistance in connection with
which the action is taken...."
The United States as amicus curiae asserts
in its brief, and the respondents appear to
concede, that the guidelines were issued
pursuant to § 602.
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Circuit Judges, and DURFEE,*
Judge.

HILL, Circuit Judge.

Appellees in this class action are
Spanish surnamed Americans seek-
ing declaratory and injunctive relief
against Portales Municipal School
District for alleged constitutional and
statutory violations committed under
color of state law. In particular, ap-
pellees contend that appellant-school
district has deprived them of their
right to equal protection of the laws
as guaranteed by the Fourteenth
Amendment to the United States Con-
stitution and of their statutory rights
under Title VI of the 1964 Civil

/3 Y.

Rights Act, specifically § 601, 42
U.S.C. § 2000d. Jurisdiction is in-
voked under 28 U.S.C. § 1343.

Pertinent facts include the follow-
ing. The City of Portales, New
Mexico, has a substantial number of
Spanish surnamed residents. Accord-
ingly, a sizable minority of students
attending the Portales schools are
Spanish surnamed. Evidence indicates
that many of these students know
very little English when they enter the
school system. They speak Spanish at
home and grow up in a Spanish cul-
ture totally alien to the environment
thrust upon them in the Portales
school system. The result is a lower
achievement level than their Anglo-
American counterparts, and a higher
percentage of school dropouts.

For the 1971-72 school year ap-
proximately 34 percent of the children
attending Portales' four elementary
schools, Lindsey, James, Steiner and
Brown, were Spanish surnamed.' The
junior high school and senior high
school enrollments of Spanish sur-
named students were 29 percent and
17 percent, respectively. Unquestion-
ably as Spanish surnamed children ad-
vanced to the higher grades a dis-
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proportionate number of them quit
school.

;--2ctilees in their complaint charge
appellant with discriminating against
Spanish surnamed students in
numerous respects. Allegedly there is
discrimination in appellants' failure to
provide bilingual instruction which
takes into account the special educa-
tional needs of the Mexican-American
student; failure to hire any teachers of
Mexican-American descent; failure to
structure a curriculum that takes into
account the particular education
needs of Mexican-American children;
failure to structure a curriculum that
reflects the historical contributions of
people of Mexican and Spanish
descent to the State of New Mexico
and the United States; and failure to
hire and employ any administrators
including superintendents, assistant
superintendents, principals, vice-
principals, and truant officers of Mexi-
can-American descent. This failure to
provide equal educational opoor-
tunities allegedly deprived appellees
and all other similarly situated of their
right to equal protection of the laws
under the Fourteenth Amendment.

At trial appellees presented the fol-
lowing evidence to support their
allegations. Until 1970 none of the
teachers in the Porta les schools was
Spanish surnamed, including those
teaching the Spanish language in
junior and senior high school; there
had never been a Spanish surnamed
principal or vice-principal and there
were no secretaries who spoke Spanish
in the elementary grades.

Evidence was offered showing that
in 1969 the report by Porta les
Municipal Schools to United States
Commission on Civil Rights indicated
that at Lindsey, the 86 percent
Spanish surnamed school, only four
students with Spanish surnames in the
first grade spoke English as well as the
average Anglo first grader. During an
evaluation of the Porta les Municipal
Schools by the New Mexico Depart-
ment of Education in 1969, the
evaluation team concluded that the
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language arts program at Lindsey
School "was below average and not
meeting the needs of those children."
Notwithstanding this knowledge of
the plight of Spanish surnamed
students in Portales, appellants
neither applied for funds under the
federal Bilingual Education Act, 20
U.S.C. § 880b, nor accepted funds for
a similar purpose when they were
offered by the State of New Mexico.

Undisputed evidence shows that
Spanish surnamed students do not
reach the achievement levels attained
by their Anglo counterparts. For
example, achievement tests, which are
given totally in the English language,
disclose that students at Lindsey are
almost a full grade behind children
attending other schools in reading,
language mechanics and language
expression. Intelligence quotient tests
show that Lindsey students fall
further behind as they move from the
first to the fifth grade. As the dis-
parity in achievement levels increases
between Spanish surnamed and Anglo
students, so does the disparity in
attendance and school dropout rates.

Expert witnesses explained what
effect the Portales school system had
on Spanish surnamed students. Dr.
Zintz testified that when Spanish sur-
named children come to school and
find that their language and culture
are totally rejected and that only
English is acceptable, feelings of in-
adequacy and lowered self-esteem
develop. Henry Pascual, Director of
the Communicative Arts Division of
the New Mexico Department of Ed-
ucation, stated that a child who goes
to a school where he finds no evidence
of his language and culture and ethnic
group represented becomes with-
drawn and nonparticipating. The child
often lacks a positive mental attitude.
Maria Gutierrez Spencer, a longtime
teacher in New Mexico, testified that
until a child developed a good self
image not even teaching English as a
second language would be successful.
If a child can be made to feel worth-
while in school then he will learn even



with a poor English program. Dr.
Estevan Moreno, a psychologist,
further elaborated on the psycho-
logical effects of thrusting Spanish sur-
named students into an alien school
environment. Dr. Moreno explained
that children who are not achieving
often demonstrate both academic and
emotional disorders. They are frus-
trated and they express their frustra-
tion in lack of attendance, lack of
school involvement and lack of com-
munity involvement. Their frustra-
tions are reflected in hostile behavior,
discipline problems and eventually
dropping out of school.

Appellants' case centered around
the testimony of L.C. Cozzens,
Porta les' superintendent of schools.
Cozzens testified that for the 1971-72
school year out of approximately 80
applications for elementary school
teaching positions only one applica-
tion was from a Spanish surnamed
person. Nevertheless, through aggres-
sive recruiting Porta les hired six
Spanish surnamed teachers. At Lind-
sey a program was established to teach
first graders English as a second lan-
guage; and with the aid of federal
funds a program was also established
to serve the needs of pre-school
Spanish surnamed children. At the
high school level an ethnic studies
program was initiated which would be
directed primarily at they minority
groups and their problems.

The faculty was encouraged to
attend workshops on cultural aware-
ness. Altogether over a third of the
entire faculty attended one or more of
these workshops.

After hearing, all evidence, the trial
court found that in the Porta les
schools Spanish surnamed children do
not have equal educational opportu-
nity and thus a violation of their con-
stitutional right to equal protection
exists. The Porta les School District
was ordered to:

reassess and enlarge its program directed to
the specialized needs of its Spanish sur-
named students at Lindsey and also to
establish and operate in adequate manner

programs at the other e'ementary schools
where no bilingual.bicultural program now
exists.

Defendant school district is directed to
investigate and utilize whenever possible
the sources of available funds to provide
equality of educational opportunity for its
Spanish-surnamed students.

It is incumbent upon the school district to
increase its recruiting efforts and, if those
recruiting efforts are unsuccessful, to
obtain sufficient certification of Spanish-
speaking teachers to allow them to teach in
the district.

Appellants, in compliance with the
court's order to submit a plan for
remedial action within 90 days, there-
after filed a proposed plan. In essence
the plan provided bilingual education
for approximately 150 Lindsey
students in grades one through four.
Each group would be given instruc-
tion in Spanish for approximately 30
minutes daily. A Title VII bilingual
program would be instituted for ap-
proximately 40 pre-school children.
Practically all personnel employed for
this program would be Spanish sur-
named. At the junior high one Span-
ish surnamed teacher aide would be
employed to help Spanish surnamed
children experiencing difficulty in the
language arts. At the high school a
course in ethnic studies would be
offered emphasizing minority cultures
and their contribution to society. In
connection with this program ap-
pellants applied to the State Depart-
ment of Education for state bilingual
funds. These funds would provide one
bilingual-bicultural instructor for
the school district's other three ele-
mentary schools, and one bilingual-
bicultural teacher or teacher aide at
the junior high school. Seeking other
sources of funding was also promised
as long as the control and supervision
of the programs remained with the
local board of education.

Although complying with most of
the court's order, appellants noted
that because enrollment is declining in
the Portales schools there would be
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fewer teachers employed next year.
Thus, very likely there would not be
any positions to be filled. If a position
becomes vacant, however, the school
district promised to make every
reasonable effort to secure a qualified
teacher with a Spanish surname.

Appellees thereafter filed a Motion
for Hearing to hear appellees' objec-
tions to appellants' program. The
motion was granted and at the hear-
ing, after stating their objections to
appellants' proposed plan, appellees
introduced their own proposed bi-
lingual-bicultural program. After re-
viewing both parties' programs, the
trial court entered final judgment,
adopting and adding the following to
its prior memorandum opinion:

I. Curriculum

A. Lindsey Elementary

All students in grades 1-3 shall
receive 60 minutes per day bilingual in-
struction. All students in grades 4-6 shall
receive 45 minutes per day bilingual in-
struction. These times are to be considered
a minimum and should not be construed to
limit additional bilingual training (i.e. the
Title III selcontained classroom for first
graders with special English language
problems).

A testing system shall be devised for
determining the adequacy of the above
established time periods with ensuing
adjustments (either an increase or decrease
in bilingual instruction) as needed.

B. James, Steiner and Brown Elemen-
tary

All Spanish-speaking students in
grades 1-6 shall receive 30 minutes per day
of bilingual instruction. This program
should be made available to interested non-
Spanish-speaking students as funding and
personnel become available to expand the
bilingual instruction.

A bicultural outlook should be in-
corporated in as many subject areas as
practicable.

Testing procedures shall be estab-
lished to test the results of the bilingual in-
struction and adjustments made ac-

cordingly.

C. Junior High
Students should Ile tested for English

language proficiency and, if necessary,
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further bilingual instruction should be
available for those students who display a
language barrier deficiency.

D. High School

An ethnic studies course will be

offered in the 1973-74 school year as an
elective. This course should be continued
and others added in succeeding years.

The minimum curriculum schedule
set forth in A through D above is not in-
tended to limit other bilingual programs or
course offerings currently available in the
Porta les school system or which will
become available in the future.

II. Recruiting and Hiring.
A special effort should be made to fill

vacancies with qualified bilingual teachers.
Recruiting should be pursued to achieve
this objective.

III. Funding
Defendants appear to have complied

with the court's directive to investigate and
utilize sources of available funding. Efforts
should continue in seeking funding for
present as well as future programs which
will help achieve equality of educational
opportunities for Spanish-surnamed
students.

Appellants promptly appealed,
positing two grounds for reversal.
First, appellants suggest that appellees
neither have standing nor are suitable
parties under Rule 23 to maintain this
suit as a class action; second, that
failure to afford a program of bilin-
gual instruction to meet appellees'
needs does not deny them equal
protection of the law when such needs
are not the result of discriminatory
actions.

uas.5ft Appellants' first argument is
that appellees are not suitable parties
under Rule 23 to maintain this suit as
a class action. In particular, appel-
lants argue that appellees have failed
to show that there are questions of law
or fact common to the alleged class
and that the claims of the representa-
tive parties are typical of the claims or
defenses of that class. We disagree.
National origin discrimination in
equal educational opportunities is the
alleged basis for this lawsuit. As the
complaint and supporting evidence



point out, 26 percent of the Porta les
school population are Spanish sur-
named. Nevertheless, prior to the law-
suit there were no Spanish surnamed
board of education members, teachers,
counselors, or administrators. Nor
was any attempt made by Porta les
school personnel to provide for the
educational needs of Spanish sur-
named children. These allegations
clearly raise questions common to the
class which appellees represent and
are typical of the claims of that class.
We therefore are convinced that
appellees fully meet the rigid require-
ments of Rule 23 and thus properly
filed this suit as a class action. Bossier
Parish School Bd. v. Lemon, 370 F.2d
847 (5th Cir. 1967), cert. den'd, 388
U.S. 911, 87 S.Ct. 2116, 18 L.Ed.2d
1350.

Appellants also challenge appellees'
standing to bring this suit because ap-
pellees have failed to show a personal
stake in the outcome of this action.
We cannot agree; the complaint was
filed by parents of school age children
and the Chicano Youth Association.
Each minor child is allegedly a student
in the Portales schools or was ex-
cluded therefrom. The complaint
alleges that those and all Spanish sur-
named school children have been
subject to discrimination by the school
district. We believe appellees have
satisfactorily alleged that appellants'
discriminatory actions caused them
injury in fact and hence they have
standing to sue. Flast v. Cohen, 392
U.S. 83, 88 S.Ct. 1942, 20 L.Ed.2d
947 (1968); Baker v. Carr, 369 U.S.
186, 82 S.Ct. 691, 7 L.Ed.2d 663
(1962); Bossier Parish School Bd.,
supra.

Appellants next challenge the dis-
trict court's holding that the Portales
municipal schools denied appellees
equal protection of the law by not
offering a program of bilingual educa-
tion which met their special educa-
tional needs. In light of the recent
Supreme Court decision in Lau v.
Nichols, 414 U.S. 563, 94 S.Ct. 786,
39 L.Ed.2d 1 (1974), however, we

need not decide the equal protection
issue. Lau is a case which appellants
admit is almost identical to the present
one. In Lau non-English speaking
Chinese students filed a class suit
against the San Francisco Unified
School District. The facts showed that
only about half of the 3,457 Chinese
students needing special English in-
struction were receiving it. The
Chinese students sought relief against
these unequal educational opportu-
nities which they alleged violated the
Fourteenth Amendment. The district
court denied relief, and the Court of
Appeals affirmed, holding that there
was no violation of the equal protec-
tion clause of the Fourteenth Amend-
ment nor of § 601 of the Civil Rights
Act of 1964. The Supreme Court,
without reaching the equal protection
clause argument but relying solely on
§ 601 of the Civil Rights Act of 1964,
42 U.S.C. § 2000d, reversed the Court
of Appeals.

The Supreme Court notes that the
State of California requires English to
be the basic language of instruction in
public schools. Before a pupil can
receive a high school diploma of
graduation he must meet the stan-
dards of proficiency in English. A
student who does not understand the
English language and is not provided
with bilingual instruction is therefore
effectively precluded from any
meaningful education. The Court con-
cludes that such a state imposed
policy, which makes no allowance
for the needs of Chinese-speaking
students, is prohibited by § 601. The
reason for this is that § 601 bans dis-
crimination based "on the ground of
race, color, or national origin" in "any
program or activity receiving Federal
financial assistance." In reaching its
conclusion the Court relies heavily
upon HEW regulations that require
school systems to assure that students
of a particular national origin are not
denied the opportunity to obtain the
education generally obtained by other
students in the system. In particular
the Court noted that HEW has

133 141



Serna v. Porta les Municipal Schools

ordered school systems to take
remedial steps to rectify language
deficiency problems.

Where inability to speak and understand
the English language excludes national
origin-minority group children from effec-
tive participation in the educational
program offered by a school district, the
district must take affirmative steps to
rectify the language deficiency in order to
open its instructional program to these
students. 35 Fed.Reg. 11595 (1970).

Finally, the Court reasons that be-
cause the San Francisco school district
contractually agreed to comply with
Title VI of the 1964 Civil Rights Act
and all HEW regulations, the federal
government can fix the terms on
which its money allotments to that
district will be disbursed. The case was
accordingly remanded to the Court of
Appeals for the fashioning of ap-
propriate relief.

As noted above, the factual situa-
tion in the instant case is strikingly
similar to that found in Lau. Appellees
are Spanish surnamed students who
prior to this lawsuit were placed in
totally English speaking schools.
There is substantial evidence that
most of these Spanish surnamed
students are deficient in the English
language; nevertheless no affirmative
steps were taken by the Porta les
school district to rectify these lan-
guage deficiencies.

to., The trial court noted in its mem-
orandum opinion that appellees
claimed deprivation of equal protec-
tion guaranteed by the Fourteenth
Amendment and of their statutory
rights under Title VI of the 1964 Civil
Rights Act, specifically § 601. While
the trial court reached the correct
result on equal protection grounds, we
choose to follow the approach adopted
by the Supreme Court in Lau; that is,
appellees were deprived of their
statutory rights under Title VI of the
1964 Civil Rights Act. As in Lau, all
able children of school age are
required to attend school. N.M Const.
Art. XII, § 5. All public schools must
be conducted in English. N.M.Const.
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Art. XXI, § 4. While Spanish sur-
named children are required to atttrid
school, and if they attend public
schools the courses must be taught in
English, Porta les school district has
failed to institute a program which
will rectify language deficiencies so
that these children will receive a
meaningful education. The Porta les
school curriculum, which has the
effect of discrimination even though
probably no purposeful design is

present, therefore violates the
requisites of Title VI and the require-
ment imposed by or pursuant to HEW
regulations. Lau, supra.

6".6"" Appellants argue that even if
the school district were unintentional-
ly discriminating against Spanish sur-
named students prior to institution of
this lawsuit, the program they pre-
sented to the trial court in compliance
with the court's memorandum opinion
sufficiently meets the needs of
appellees. The New Mexico State
Board of Education (SBE), in its
Amicus Curiae brief, agrees with
appellants' position and argues that
the trial court's decision and the relief
granted constitute unwarranted and
improper judicial interference in the
internal affairs of the Porta les school
district. After reviewing the entire
record we are in agreement with the
trial court's decision. The record re-
flects a long standing educational
policy by the Porta les schools that
failed to take into consideration the
specific needs of Spanish surnamed
children. After appellants submitted a
proposed bilingual-bicultural program
to the trial court a hearing was hi-:j on
the adequacies of this plan. At this
hearing expert witnesses pointed out
the fallacies of appellants' plan and in
turn offered a more expansive bilin-
gual-bicultural plan. The trial court
thereafter fashioned a program which
it felt would meet the needs of Spanish
surnamed students in the Porta les
school system. We do not believe that
under the unique circumstances of this
case the trial court's plan is un-
warranted. The evidence shows un-



equivocally that appellants had failed
to provide appellees with a meaning-
ful education. There was adequate
evidence that appellants' proposed
program was only a token plan that
would not benefit appellees. Under
these circumstances the trial court had
a duty to fashion a program which
would provide adequate relief for
Spanish surnamed children. As the
Court noted in Swann v. Charlotte
Mecklenburg Board of Education, 402
U.S. 1, 15, 91 S.Ct. 1267, 1276, 28
L.Ed.2d 554 (1971), loInce a right
and a violation have been shown, the
scope of a district court's equitable
powers to remedy past wrongs is
broad, for breadth and flexibility
are inherent in equitable remedies."
Under Title VI of the Civil Rights Act
of 1964 appellees have a right to bi-
lingual education. And in following
the spirit of Swann, supra, we believe
the trial court, under its inherent
equitable power, can properly fashion
a bilingualbicultural program which
will assure that Spanish surnamed
children receive a meaningful edu-
cation. See also Green v. School Bd.,
391 U.S. 430, 88 S.Ct. 1689, 20 L.Ed.
2d 716 (1968); Brown v. Bd. of Educa-
tion (II), 349 U.S. 294, 75 S.Ct. 753,

99 L.Ed. 1083 (1955). We believe the
trial court has formulated a just, equit-
able and feasible plan; accordingly we
will not alter it on appeal.

14ft The New Mexico State Board of
Education stresses the effect the
decision will have on the structure of
public education in New Mexico. It is
suggested that bilingual programs will
now be necessitated throughout the
state wherever a student is found who
does not have adequate facility in the
English language. We do not share
SBE's fears. As Mr. Justice Blackmun
pointed out in his concurring opinion
in Lau, numbers are at th heart of
this case and only when a s.tbstantial
group is being deprived of a meaning-
ful education will a Title VI violation
exist.

NOTES

*Honorable James R. Durfee, United
States Court of Claims, sitting by designa-
tion.

1. Lindsey school's enrollment consisted of
nearly 86 percent Spanish surnamed
children while the ethnic composition of
students at the other three elementary
schools was 78 to 88 percent Anglo.
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Memorandum of Decision and
Order

MISHLER, Chief Judge.

THE COMPLAINT
The individual named plaintiffs

who are of Puerto Rican ancestry,
bring this action on behalf of their
children who attend school in the
Patchogue-Medford School District.
They claim that their children have
English language deficiencies and that
they are deprived equal educational
opportunity with monolingual English
speaking students. Plaintiffs contend
that this is a violation of the equal
protection of laws guaranteed by the
fourteenth amendment to the Con-
stitution of the United States (Com-
plaint par. 24) and Title VI of the Civil
Rights Act, 42 U.S.C. § 2000d et seq.

and the regulations promulgated
thereunder.'

The named plaintiffs bring the
action as representatives of a class
certified by the order of this court
dated February 3, 1976 as Puerto
Rican and Hispanic children attend-
ing school in the Patchogue-Medford
School District who are unable to
understand the courses taught in the
district because of deficiencies in
understanding the English language.

THE ANSWER
Defendants are school officials and

members of the Board of Education of
the Patchogue-Medford School Dis-
trict who are charged with the duty of
complying with Federal and State
statutes and regulations relating to
the education of children attending
schools in the District. Their answer
generally denies the material allega-
tions of the complaint and affirma-
tively alleges that the District offers a
bilingual program that adequately
meets the needs of students whose
dominant language is Spanish and
which fully complies with the consti-
tutional and statutory mandate re-
quiring the same learning opportu-
nity be affored to Spanish speaking
students as their English speaking
counterparts. Additionally, the
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answer alleges affirmative defenses,
lack of subject matter jurisdiction and
failure to exhaust administrative
remedies!

A trial of the issues was to the court
without a jury. The court finds:

The School District
The Patchogue-Medford School

District is located in Suffolk County
or the south shore of Long Island, ap-
proximately 60 miles east of New
York City. The District has jurisdic-
tion over the public school system in
the Village of Patchogue and the
Hamlet of Medford. The total popu-
lation within its territorial jurisdiction
is approximately 55,000. Its school
population is approximately 11,000
students of whom approximately 800
are Hispanic. The school district
operates seven elementary schools
(kindergarten to grade 5), three middle
schools (grades 6 to 9) and one high
school (grades 10 to 12).3

Supervision of the Bilingual Educa-
tion Program

From July 1972 to July 1977 the

school district offered a bilingual
education program under the leader-
ship of Paul Hauser, the director of
Pupil Services.' From September 1974
to June 1976, the bilingual education
program was under the direct super-
vision of Dr. Ildefonso Cabrera, a
bilingual teacher, as chairman of the
bilingual department. In July 1977,
Frank John Rossi, succeeded Mr.
Hauser as supervisor of the bilingual
education program in a newly created
post of Director of Instructional
Services which included responsibility
for the entire bilingual education pro-
gram of the school district from
kindergarten to grade 12.

Students Enrolled in the Bilingual
Program

Of the approximate 800 Hispanic
children attending school only 186
participate in the bilingual program:
they are distributed (as of the fall
term, 1977) throughout the school
system as follows:

163 of the 186 students in the bi-
lingual education program emigrated
from Puerto Rico.

Elementary
Schools K I 2

[Grade]
3 4 5 6

Bilingual Pupils
in Special Ed.
[Not Graded]

Total in
Bilingual
Program

Total Hispanics
in School
Fa111977

Barton Ave. 5 7 3 2 I I 19 59

Bay Ave. I 3 2 5 I 1 16 48

Canaan 2 2 44

Eagle Drive 2 3 5 2 2 2 17 82

Medford Ave. 2 12 3 8 5 2 32 67

River Ave. 6 6 5 6 2 I

Tremont Ave.

Total of Grade 18 31 18 23 11 5 2
26 81

67

[Grade] 4 112

Middle Schools 6 7 8 9
I0 39

Oregon Ave. 5 1 2 2 7 102

Saxton St. 3 I I 2 32 85

So. Ocean Ave. 7 8 10 7

Total of Grade 15 10 13 II 49

[Grade]
Senior High School 10 1 I 12

11 II 3 25 176

Total Students 186
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The Bilingual Teaching Staff
In 1978 the school district's Spanish

bilingual program consisted of six full-
time bilingual teachers, one part-time
bilingual teacher and six bilingual
aides. The bilingual teachers report to
and are evaluated by Mr. Rossi and
the principals of the schools. Mr.
Rossi does not speak Spanish; he is
unfamiliar with the methodology of
teaching English as a second language
and has neither education nor train-
ing in bilingual education. It appears
that the principals who are called
upon to evaluate the performance of
bilingual teachers are unfamiliar with
bilingual teaching methods and do not
understand Spanish. They only ob-
serve the teachers as required "ac-
cording to the contract between the
Teachers Union and the Board of
Education." (Rossi Tran. p. 28)

Of the bilingual teachers appointed
since the commencement of this
action only Dr. Ferdinand Contino
(whose native language is English) and
Mrs. Estrella Lopez (whose native
language is Spanish) appear to have
the formal training for bilingual teach-
ing. The record indicates that the
other bilingual teachers hired in 1975
are qualified to teach Spanish, but that
they lack formal training in the
methodology of Spanish bilingual
teaching.

Identification

Prior to 1975, identification of chil-
dren with English language defi-
ciencies was made on an informal
basis, through either observations
made by school personnel or by a
child's or parent's admission of lan-
guage difficulties. In May 1975,5 the
school district, on Mr. Hauser's
recommendation, administered two
subtests of the Stanford Achievement
Test (listening comprehension and
vocabulary) solely to assess profi-
ciency in spoken English.' It does not
measure reading or writing skills in
English or Spanish.

In June 1977 the school district con-
ducted a Language Dominance Sur-

vey of all Hispanic children who had
exhibited language deficiencies on the
Stanford Achievement test in 1977.
(Hauser Tran. p. 685)7

The Transitional Program
As defendants view their obliga-

tions, it is to "teach the child to be able
to read and write English within three
years." (Hauser Tran. p. 672).

Students with English language
deficiencies are instructed in English
with heir English speaking counter-
parts unless the classroom teacher
recognizes a need for bilingual in-
struction. (Rossi Tran. p.

There is no established procedure
for referring students to bilingual in-
structors. Often a student's language
deficiency comes to the attention of a
bilingual teacher only in an informal
manner, e.g., in casual conversation
among teachers at lunch. In the
middle schools and high school, the
bitingual teacher is made aware of a
student's need for instruction when it
happens to be mentioned in casual
conversation with other teachers or
when evidence of it somehow crosses
his path'

Instruction for English language
deficient students is in the English lan-
guage. Some instruction is offered to
kindergarten students and first-graders
in Spanish; but in each successive
grade such students receive less in-
struction in Spanish and few con-
tinue in the program in the middle
schoolsnone in the high school. No
text books in Spanish are available.
English language deficient students
receive an average of 40 to 50 minutes
a day in subject matter instruction in
Spanish and the remainder of the
school day in English. (Rossi Tran. p.
47). The program does not have
sequentially planned instruction in
subject matters in Spanish. Nor does it
offer Spanish cultural instruction.

The school district's bilingual ed-
ucation program is basically a course
in English. English is taught to
Spanish speaking children during
periods when their English speaking
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counterparts are instructed in science
and social studies. (Cabrera Iran. p.
1255).

Exiting Students From the Bilin-
gual Program

No standard test is used to deter-
mine when the student has reached
the required level of competency in

English. The Stanford Achievement
Test, which measures the capability of
the child to understand spoken
English, is the usual test for exiting a
child from the English as a Second
Language ("ESL") Program."' At times
bilingual teachers make the deter-
mination; at times students are dis-
missed from the program against the
advice of the bilingual teacher
(Rem ien deposition p. 55).

Defendants' Position
Defendants argue: (I) there are not

enough pupils with English language
deficiencies in the District to warrant
application of the Lau Guidelines as a
minimum standard; (2) nevertheless
the Transitional Bilingual Program of
the school district is in substantial
compliance with the Lau Guidelines;
(3) the program is "highly effective
and successful in achieving its objec-

tives" (Defendants' Post-Trial Fact
Memorandum, pps. 62-63); and (4)
the Bilingual Education Act of 1974,
20 U.S.C. § 880b et seq. is not appli-

cable.

Discussion

The threshold question of jurisdic-
tion is presented on defendants' argu-
ment that primary jurisdiction of
plaintiffs' claim lies with HEW and
that this court acquires jurisdiction
only upon the exhaustion of the ad-
ministrative remedies available under
the regulations promulgated by HEW.
Appellate authority on this specific
issue is lacking.

Recently, the Supreme Court while
assuming for the purpose of the case
before it that Title VI granted a pri-

vate right of action, held it "need not
pass upon Ethel claim that private
plaintiffs under Title VI must exhaust
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administrative remedies." Regents of
the University of California v. Bakke,
438 U.S. 265, 98 S.Ct. 2733, 2745, 57

L.Ed.2d 750 (1978)."

O' 'The procedures established by
HEW to effectuate the provisions of
Title VI (45 C.F.R. § 80) are designed
to seek voluntary compliance with the
statutory mandate. If "noncompliance
cannot be corrected by informal
means, compliance ... may be ef-

fected by suspension or termination
or refusal to grant or to continue
Federal financial assistance or by any
other means authorized by law." (45

C.F.R. § 80.8) Such administrative
proceedings are not designed to give

the type of relief that is available in

the District Court. They may, in fact,
defeat the purpose of the private
litigant by terminating the allocation
of funds and the bilingual program.
Plaintiffs seek continuance of the

funding in order to provide an

adequate bilingual program in com-
pliance with Title VI. There is some
lower court authority for the pro-
position that exhaustion of admini-
strative remedies is a prerequisite to

bringing suit under Title VI. See
Taylo; v. Cohen, 405 F.2d 277 (4th

Cir. 1968); NAACP v. Wilmington
Medical Center, Inc., 426 F.Supp. 919

(D.Delaware 1977); Dupree v. City of
Chattanooga, Tennessee, 362 F.Supp.
1136 (E.D. Tenn. 1973). These cases
are inapposite. They involved either
efforts to enjoin administrative action

which had already commenced, or to

obtain from the courts the same type

of relief which could be had under the
administrative apparatus provided
under Title VI. None of the cases in-

volved situations, like the one at bar,

where following the administrative
procedures would frustrate the very
purpose of plaintiff's suit and destroy
the opportunity for a nondiscrimina-
tory education program. The court
believes that, at least in the situation
before it today, the doctrines of
primary jurisdiction and exhaustion of
administrative remedies are not a bar
to suit under Title VI. This result is



strongly suggested by numerous in.
stances in which private litigants have
been allowed to prosecute claims
under Title VI without requiring ex-
haustion of administrative remedies.
See Regents of the University of
California v. Bakke, supra; Lau v.
Nichols, 414 U.S. 563, 94 S.Ct. 786,
39 L.Ed.2d 1 (1974); Jefferson v.
Hackney, 406 U.S. 535, 549-50, 92
S.Ct. 1724. n. 19. 32 L.Ed.2d 285
(1972); Serna v. Porta les Municipal
Schools, 499 F.2d 1147 (10th Cir.
1974); Gautreaux v. Romney, 448
F.2d 731 (7th Cir. 1971); Pabon v.
Levine, 70 F.R.D. 674 (S.D.N.Y.
1976).

The administrative procedures
under Title VI provide no effective
remedy to the plaintiffs. To require
exhaustion of administrative remedies
would be futile and counterpro-
ductive. Deference to HEW Admin-
istrative procedures would be inap-
propriate in this case. See Rosado v.
Wyman, 397 U.S. 397, 405-406, 90
S.Ct. 1207, 1214-1215, 25 L.Ed.2d
442 (1970).

The Lau GuidelinesThe Statu-
tory Obligations

In the wake of Lau v. Nichols,
supra, the Office of Civil Rights of
HEW created a task force with a view
to establishing standards of com-
pliance with the statutory provisions
of Title VI and the regulations is-
sued thereunder relating to educa-
tional programs."

In the summer of 1975 the task
face made its findings and specified
"Remedies Available For Eliminating
Past Educational Practices Ruled Un-
lawful Under Lau v. Nichols." The
Office of Civil Rights uses the Lau
remedies (or guidelines) in determining
whether a bilingual school district
program is in compliance with Title

Defendants do not challenge the use
Gof the Lou Guidelines as an internal

document of the Office of Civil
Rights, but they question its use and/
or value in the case at bar. In claiming

primary jurisdiction for HEW, they
apparently would not object to appli-
cation of the guidelines by HEW. The
guidelines do nothing more than
supply the mechanism for testing com-
pliance with Title VI as administered
pursuant to its regulations, 45 C.F.R.
§§ 80.3(b)(i)(ii) and (iv)." The use of
the guidelines is not restricted to ad-
ministrative procedures.

Defendants interpret the Lau
Guidelines as supporting "main-
tenance" bilingual programs (citing
the deposition of Noel Epstein at p.
28). The court does not interpret the
Lau Guidelines as expressing any
philosophy of bilingual education. It
merely sets standards for determining
compliance with the statutory obliga-
tions relating to bilingual education.

%PI The purpose of the statutes, i.e.,
Title VI, § 204(f) of the Equal Educa-
tional Opportunities Act of 1974, the
Bilingual Education Act of 1974, and
the Civil Rights Act of 1871, as they
relate to bilingual education is to
assure the language-deficient child
that he or she will be afforded the
same opportunity to learn as that
offered his or her English speaking
counterpart. Taken together, the
stnites, and the legislative history,
see discussion in Cintron v. Brent-
wood Union Free School District, 455
F.Supp. 57 (E.D.N.Y. 1978), mandate
teaching such children subject matter
in their native tongue (when required)
by competent teachers. Though not
expressly provided by statute, the leg-
islative history suggests that the
program must also be bicultural as a
psychological support to the subject
matter instruction. Serna v. Portales
Municipal Schools, supra; H.R.Rep.
93-805, 93rd Cong. 2nd Sess.,
reprinted in [1974] U.S. Code Cong. &
Admin.News, p. 4093.°

The Bilingual ProgramThe Staff
Prior to the institution of this action

the teaching staff of bilingual teachers
consisted only of Dr. Cabrera and
Mrs. Catullo. Four teachers have been
added to the staff since the com-
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mencement of this action. The
teachers have had little or no training
in bilingual educational programs or
methodology. The District failed to
provide inservice training for bilingual
teachers or a program of continuing
education in the field.

Type of Program
The bilingual program before com

mencement of this action was almost
totally geared toward teaching English
as a second language (ESL). Sub-
sequent to the commencement of this
action, Hispanic students were offered
instruction in Spanish upon request or
the chance choice or whim of the
home class teacher, bilingual teacher
or principal.

The program is designed to "main-
stream" the student as soon as he or
she indicates some comprehension of
spoken English. In kindergarten and
the first three grades, the curriculum is
basically reading and mathematics; in
the fourth and fifth grades, the curri-
culum is basically science and social
studies. Language deficient students
are in the same home class as English
speaking students. When the student
is identified by the home class teacher,
or the bilingual teacher or principal as
being unable to comprehend the in-
struction, he or she is then referred to
the bilingual teacher for instruction in
the subject matter in Spanish. Evalua-
tion of the ability of language deficient
students is based on the opinion of the
home teacher or bilingual teacher. In
the middle school'6 the amount of bi-
lingual instruction and type of
instruction is determined by the bi-
lingual teacher and /or the home class
teacher. In the high school, the bi-
lingual teacher and aide are available
for students who attend during their
free periods."

The bicultural program is limited in
the high school to a course in Puerto
Rican studies taught in Spanish and
some extracurricular activities, e.g.,
special events, clubs, etc. In the middle
and elementary schools some reading
material relating to Spanish history
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and art is made part of social studies
and literature. The District encour-
ages other Spanish events and activi-

ties outside the school curriculum,
e.g., Puerto Rican Discovery celebra-
tion, Christmas celebration consistent
with Hispanic culture and tradition.

Identification of English Language
Deficient Students

Since May 1975, the school district
has been testing Hispanic students for
oral English proficiency. The test,
known as the Stanford Achievement
Test, consists of two subtests: one for
listening comprehension and one for
vocabulary. As previously discussed, it
does not measure reading or writing
skills in English. In 1977 the District
made a Language Dominance Survey
of the Hispanic students who received
scores in the lowest three stanines"
on the Stanford Achievement Test.
The survey identified the language
that was: (i) first acquired, (ii) most
often spoken in the home, (iii) most
often spoken in social situations.
Students were classified according to
their language skills. Those who were
monolingual Spanish or spoke Span-
ish predominantly were placed into
the ESL program. Those who were
bilingual or spoke only English were
not included in the program.

Mainstreaming
Students are exited from the bilin-

gual or ESL program on the deter-
mination by the bilingual teacher
without any objective or validated
test. Students have been found to have
reached the level of competency in
English which qualifies them for in-
struction in English by retesting on
the Stanford Achievement Test. The
test is not valid for that purpose."

Conclusion
Defendants describe the school dis-

trict's bilingual program as "a transi-
tional bilingual program stressing ESL
and including substantive bilingual in-
struction in content courses with
bilingual components as a part of
these text materials supplemented by



bicultural activities...." They argue
that the program is "highly effective
and successful in achieving its objec-
tive." (Def. Post Trial Memo., p. 631.

However, plaintiffs' charge
that they are being denied equal
educational opportunity is not suffi-
ciently answered by defendants' ef-
forts to show that their program will
eventuaay attain some desirable re-
sults. A denial of educational oppor-
tunities to a child in the first years of
schooling is not justified by demon-
strating that the educational pro-
gram employed will teach the child
English sooner than programs com-
prised of more extensive Spanish in-
struction. While the District's goal of
teaching Hispanic children the Eng-
lish language is certainly proper, it
cannot be allowed to compromise a
student's right to meaningful educa-
tion before proficiency in English is
obtained.

49-.49, Thus, the statutory obligations
upon the school district require it to
take affirmative action for language-
deficient students by establishing an
ESL and bilingual program and to
keep them in such program until they
have attained sufficient proficiency in
English to be instructed along with
English-speaking students of com-
parable intelligence. The school dis-
trict has the obligation of identifying
children in need of bilingual education
by objective, validated tests conducted
by competent personnel. It must
establish procedures for monitoring
the progress of students in the bilin-
gual program and may exit them from
the program only after validated tests
have indicated the appropriate level of
English proficiency.

40+ The school district is not obli-
gated to offer a program of indefinite
duration for instruction in Spanish art
and culture. The bicultural element is
necessary only to enhance the child's
learning ability. The purpose is not to
establish a bilingual society.

Measured against these obliga-
tions the school district's bilingual

program is inadequate. It violates
plaintiffs' statutory right to equal
educational opportunities under Title
VI of the Civil Rights Act of 1964,
and the Civil 'tights Act of 1871, the
Equal Educational Opportunities Act
of 1974, and the Bilingual Educat
Act of 1974.

Disposition

45"..9" The school district .iirec
file with the Clerk of ,s Co,
proposed plan for a bilingual edui,,,
tional program in accordance with this
memorandum of decision on or before
January 31, 1979 and serve a copy of
the proposal on plaintiffs on or before
December 15, 1978. Plaintiffs shall
serve objections (if any) to the plan on
defendants on or before January 15,
1979. The plan shall comply with the
Lau Guidelines.

The court retains jurisdiction over
the subject matter of this action for
the purpose of making further orders
to carry out the provisions of the
Judgment to be entered herein.

This Memorandum of Decision
contains the findings of fact and con-
clusionsof law required under Rule 52.

The Court has simultaneously here-
with approved the form of Judgment
to be entered in favor of the plaintiffs
and against the defendants. The Clerk
of the Court is directed to enter the
said Judgment. (F.R. C.P. Rule 58).

It is so ordered.

NOTES

1. The complaint also alleges a right under
42 U.S.C. § 1983 in the prayer for relief
(Complaint par. 26B).

2. Other affirmative defenses, i.e., failure
to join necessary parties, failure to allege a
specific act of discrimination are clearly
without merit and will not be discussed.
3. The elementary schools are known as
Barton Ave., Bay Ave., Canaan, Eagle
Drive, Medford Ave., River Ave., and
Tremont Ave.; the middle schools are
known as Oregon Ave., Saxton St., and So.
Ocean Ave.; the high school is called
Senior High School.
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The time of the institution of the bilin-
gual education program and its develop-
ment is obscure. In 1969 a program was
offered by Mrs. Dramine Catullo whose
first language is Spanish. Before employ-
ment as a Spanish bilingual teacher by the
school district in 1969, she taught Spanish,
French and English in high school b.,1 iad
neither training nor experience as a .(lin-
gual teacher. She recently enrolled in C.W.
Post College in its bilingual cultural pro-
gram leading to "elementary certificatior ."
(Tran. pps. 1135-7)

4, The bilingual education program was
only one of many duties with which Mr.
Hauser was charged. He also coordinated
various supportive service programs and

special needs programs, e.g., attendance
procedures, drug counseling programs,

guidance counseling service programs,
health programs, in-district services by

personnel such as nurses, health aids,

speech correction services, contract ser-
vices for handicapped children, etc.

5. Mr. Hauser testified that from the time

he became Director of Pupil Service in
1972 to 1975 he made an exhaustive search

for a diagnostic test (to determine a child's
competency in English) and a mastery .est

(to monitor a child's progress).

6. Dr. Raymond J. Sullivan called by de-

fendants as an expert on evaluation designs

for bilingual education programs had
written Mr. Hauser on April 23, 1975

recommending tests for all grade levels 'o
measure "the ability of these children to
comprehend spoken English." (Ex. 7). The
Stanford Achievement Test had been avail-
able since 1973 (Ex. 8).

7. The survey attempted to identify the

language first acquired, the language most
often spoken at home and the language
most often spoken in social situations.

8, The exception is the River Ave. School
where the Open Court Bilingual Program
(deriving its name from Open Court Pub-
lishing Co.) is given to first graders. It

consists of six children. The instruction is
in Spanish and then translated into

English.

9. Dr. Cabrera testified:
"Q. How do you coordinate the program

with the classroom teachers?
"A. First in a very informal manner.

Just when we are in the cafeteria, in the
lunchroom, we talk about the students.
They are mainly the topic of our conver-
sations. So, 1 know how they are doing,
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what they need. Otherwise when I see that
the person needs special attention, I go
personally to see the teacher and to discuss
the situation with the teacher and with the
counselor also, the guidance counselor."
(Tram p. 1233).

10. Dr. Sullivan testified that the score on
the Stanford test alone is an unreliable test
for eliminating a student from a bilingual
program (Sullivan Tran. pps. 306-308).

11. The Court did not pass on whether a
private right of action maybe implied under
Title VI since it "was neither argued nor
decided in either of the courts below...."
Mr. Justice Stevens' concurring opinion
(joined by the Chief Justice, Mr. Justice
Stewart and Mr. Justice Rehnquist) noted
that Itjo date, the courts, including this
Court, have unanimously concluded or
assumed that 4 private right of action may
be maintained under Title VI." 95 S.Ct. at
2814. The issue was not raised here. As in
Bakke and Lau v. Nichols, 414 U.S. 563,
571 n.2, 94 S.Ct. 786, 790, 39 L.Ed.2d I
(1974) the court assumes that plaintiffs
have a private right of action. Were the
issue raised we would find that Congress
intended the private plaintiffs have a right
of action under Title VI. Serna v. Portales
Municipal Schools, 499 F.2d 1147, 1152
) 154 (10th Cir. 1974).

12. Earlier, in 1970, HEW had published a
regulation interpreting Title VI which
stated in pertinent part:

Where inability to speak and under-
stand the English language excludes
national originminority group chil-
dren from effective participation in the
educational program offered by a school
district, the district must take affirma-
tive steps to rectify the language defi-
ciency in order to open its instructional
program to these students. 35 Fed.Reg.

11595.

13. Robert J. Baca, an attorney on the staff
of General Counsel to the Office of Civil
Rights testified that when a complaint of a
Title VI violation relating to a bilingual
program is filed, the investigators use the
Lau Guidelines. "The Lau Guidelines is

the material used to tell you what to look
for when you go in and do an investiga-
tion." (Baca Deposition, p. 15). He indi-
cated that a school district's compliance
with Title VI is measured against the "Lau
Analysis Form." (Baca deposition, p. 12).



14. 45 CFR §§ 80(3) b(E) and (iv) provide
that recipients of any program may not

"(ii) Provide any service, financial aid,
or other benefit which is different, or is
provided in a different manner from that
provided to others under the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving any
service, financial aid or other benefit
under the program;...."

15. The report states the need of "the use of
two languages, one of which is English. as
the media of instruction in a comprehen-
sive school program. There is evidence that
use of the child's mother tongue as a
medium of instruction concurrent with an
effort to strengthen his command of
English acts to prevent retardation in
academic skill and performance. The
program is also intended to develop the
child's self-esteem and a legitimate pride in
both cultures. Accordingly, a bilingual
education normally includes a study of the
history and cultures associated with the
mother tongue."

16. Mrs. Remien, the bilingual teacher,
testified that she had 19 students in the
ESL program and 13 additional students
who came to her for Spanish instruction in
particular subjects.

17. Only two to five students in each class
are language deficient.

18. Stanines indicate a range of compe-
tency from one to nine. The survey was
conducted of only those students scoring in
the first three stanines, though 139
students in the fourth stanine were below
average in oral English comprehension.

19. In describing the effectiveness of the
program, Mr. Hauser, using the categories
defined in the Lau Guidelines from A to E
testified that most of the children in the bi-
lingual program are in B categories, i.e.
predominantly speak a language other than
English ("speaks mostly the languageother
than English, but speaks some English")
and after three years in the program are in
either C category ("Bilingual"), D category
("Predominantly speaks English") or E
category ("Monolingual speaker of
English").
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MEMORANDUM OPINION
JUSTICE, Chief Judge

I. PROCEDURAL HISTORY
This civil action was instituted by

the United States on March 6, 1970.
The complaint charged that the
defendant State of Texas and its
agents, including the Texas Education
Agency (hereinafter referred to as
"TEA"), had created and maintained
nine all-Black school districts through-
out the state and had failed to pro-
vide equal educational opportunity
without regard to race. The complaint
further alleged that the State of Texas,
through the TEAas the chief super-
visory body of public education in
Texas and as the disburser of state
educational assistance and federal
funds,had failed to oversee and
supervise the school districts within
the state, to ensure that no child was
denied the benefits of federally-sup-
ported programs on the grounds of
race, color, or national origin.

A trial was held in September, 1970.
In an order entered November 24,
1970, the defendants were found to be
in violation of both the Constitution
and federal law. Accordingly, TEA
was required to desegregate the all-
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Black districts and to submit a com-
prehensive enforcement plan to en-
sure equal educational opportunity for
all students in the state. D.C., 321
F.Supp. 1043 (1970). After the sub-
mission of a proposed plan and a series
of hearings, an order was entered
mandating that TEA implement a
comprehensive enforcement plan,
which was set forth in conjunction
with the order. D.C., 330 F.Supp. 235
(1971).

With minor modifications, the
Court of Appeals for the Fifth Circuit
subsequently affirmed the November
24, 1970, order. 447 F.2d 441 (1971).
A revised order was issued on July 13,
1971, to conform with the directives
of the Court of Appeals. Justice Black
thereafter denied a motion by the state
defendants to stay implementation of
this order, 404 U.S. 1206, 92 S.Ct. 8,
30 L.Ed.2d 10 (1971), and certiorari
was subsequently denied by the
Supreme Court. 404 U.S. 1016, 92
S.Ct. 675, 30 L.Ed.2d 663 (1972).
Thus, the revised order of July 13,
1971, remains in effect in this action.

Section G of the order, entitled
"Curt, ulum and Compensatory
Education," required the TEA to
carry out a study of the educational
needs of minority children throughout
the state and to report their findings to
the court by August 15, 1971. The
report was to include, inter alia,

(a) Recommendations of specific curricu-
lar offerings and programs which will in-
sure equal educational opportunities for all
students regardless of race, color or
national origin. These curricular offerings
and programs shall include specific ed-
ucational programs designed to compen-
sate minority group children for unequal
educational opportunities and ethnic
isolation, as well as programs and curri-
culum designed to meet the special educa-
tional needs of students whose primary
language is other than English;

(b) Explanation of presently existing pro-
grams funded by the State of Texas or by
the Federal Government which are avail-
able to local districts to meet these special
educational needs and how such programs
might be applied to these educational
needs;
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(c) Explanation of specific standards by
which the defendants will determine when
a local district, which has racially or ethni-
cally isolated schools or which has students
whose primary language is other than
English, shall be required by the defen-
dants to participate in the special compen-
satory educational programs available; and

(d) Explanation of procedures for apply-
ing these standards to local districts includ-
ing appropriatesanctions to be employed by
the defendants should a district refuse to
participate in special compensatory educa-
tional programs where it has been in-
structed to do so pursuant to application of
the standards developed under subsection
(c) above.

TEA filed a timely response to the
Section G requirements, in the form of
an 86-page document entitled "T.E.A.
Plan for Meeting Requirements of
Section G" and a 17 -page document
entitled "Alternative Programs to Im-
prove Curriculum for Minority
Students." In submitting these reports,
the agency did all that it had been
required to do under Section G. No
other specific actions were im-
mediately mandated by the order
directing TEA to address the learning
problems of students whose primary
language was other than English.
TEA's proposals, as contained in these
two documents, were never the
subject of a hearing, nor was any
order entered which approved or
rejected them.

Another pertinent section of the
order of July 13, 1971, Part J(1),
provided:

This court retains jurisdiction of this
matter for all purposes, and especially for
the purpose of entering any and all future
orders which may become necessary to
enforce or modify this decree.

It is this provision which authorizes con-
sideration to be given to the supplemental
claims which have now been brought.'

A motion to intervene, filed by the
GI Forum and the League of United
Latin American Citizens (LULAC),
was granted on July 10, 1972, which
allowed such parties to participate in
this action "for all purposes as rep-



resentatives of all persons of Mexican-
1,2erican descent or nationality in the
State of Texas." On June 3, 1975,
the GI Forum-LULAC intervenors
moved for enforcement of Section G
of the court's prior order and for
supplemental relief, claiming that
Mexican-American students in the
Texas public schools were being
denied equal educational opportunity
as required by law. In their demand
for relief, the intervenors called for
TEA to implement a plan which
would provide all limited English
proficiency students with bilingual in-
struction and compensatory pro-
grams, to overcome the effects of the
unavailability of bilingual instruction
in the past. An amended motion,
naming twenty-six individual Mexi-
can-American children as party
plaintiffs, was subsequently filed. The
United States has also moved for en-
forcement of Section G and for
supplemental relief which is similar,
though not identical, to that
demanded in the motion filed by the
GI Forum-LULAC intervenors.

At the trial of the case, the parties
submitted voluminous documentary
materials and numerous stipulations
of fact, which were received in
evidence. Following trial, all par-
ties submitted extensive post-trial
memoranda. This memorandum
opinion contains findings of fact and
conclusions of law as to these claims,
as authorized by F.R. CIV.P. 52(a).

As noted above, the response of the
court in 1971 to the special educa-
tional needs of limited English profi-
ciency children was simply to require
the report described in Section G. The
trial of the case had primarily focused
upon the existence of a dual school
system in Texas based upon race.
While evidence was received on the
maintenance of separate schools for
children of Mexican-American an-
cestry throughout the state, no expert
testimony was offered on the related
problem of ethnic-based language
barriers. Thus, while it was deter-
mined that equal educational op-

portunity should be afforded to Span-
ish-speaking students, no record exis-
ted on which to base specific findings
as to ths- extent of the language prob-
lem in the state's public schools or how
that problem could best be remedied.

uo..-o, The study and report by TEA
called for in Section G were intended
to begin the process of eliminating the
vestiges of discrimination against
these children in the field of education
by dealing directly with the language
barrier. But the suggestion by plain-
tiffs that the comprehensive bilingual
education program 1;o,r now seek
was somehow inhere,:f :1 Section G
and must now be imp:c.nented under
the doctrine of res judicata is erron-
eous. Section G of the court's 1971
order required only the filing of a
report to propose remedial programs.
That requirement was satisfied in a
timely manner by TEA. Section G
contained no specific guidelines con-
cerning the scope or characteristics of
any compensatory program. Given
the paucity of evidence which had
been received on the language prob-
lem at that time, such specificity
would have been unwarranted. If the
extensive relief now sought by plain-
tiffs is appropriate, it must be pre-
dicated upon the mass of evidence pre-
sented at trial. Accordingly, the
plaintiffs' claim for relief as a means of
enforcing Section G of the court's
1971 order will be denied.

II. DE JURE DISCRIMINATION
UNDER THE FOURTEENTH
AMENDMENT
A. Scope and Impact of the Viola-

tion

The evidence presonted on the
motions for supplemental relief con-
tains proof of pervasive, invidious dis-
crimination against Mexican-Ameri-
cans throughout the State of Texas.
The extent of the discrimination is
comparable in magnitude to the over-
whelming evidence of state-supported
racial segregation which was found
more than ten years ago. United

1 5
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States v. Texas, 321 F.Supp. 1043
(E.D. Tex. 1970), aff'd. 447 F.2d 441
(5th Cir. 1971). The serious injustices
which the Mexican-American minority
in Texas has endured at the hands of
the Anglo' majority is undeniable.
Defendants, the State of Texas and
the Texas Education Agency, stipu-
lated to facts documenting this history
of discrimination, and defendants'
counsel opened her case by conceding:
"LT]he State of Texas does not have a
happy record over the past." Trial
Transcript (TR) 21.

Historical discrimination against
Mexican-Americans in the United
States has been conclusively estab-
lished by prior court decisions. E.g.,
Keyes v. School District No. I,
Denver, Colo., 413 U.S. 189, 197-98,
93 S.Ct. 2686, 2691-92, 37 L.Ed.2d
548 (1973); Graves v. Barnes, 343 F.
Supp. 704, 728 (W.D.Tex.1972)
(three-judge court) (per curiam), aff'd
in pertinent part, sub nom. White v.
Regester, 412 U.S. 755, 93 S.Ct. 2332,
37 L.Ed.2d 314 (1973). The extensive
disabilities suffered by this minority
group in Texas was aptly described in
Graves v. Barnes as follows:
Because of long-standing educational,
social, legal, economic, political and other
widespread and prevalent restrictions,
customs, traditions, biases, and j ejudices,
some of a so-called de jure and some of a
so-called de facto character, the Mexican-
American population of Texas, which
amounts to about 20%, has historically
suffered from, and continues to suffer
from, the results and effects of invidious
discrimination and treatment in the fields
of education, employment, economics,
health, politics and others.

Id. Both the Supreme Court and the
Court of Appeals for the Fifth Circuit
have recognized that Mexican-Ameri-
cans comprise a distinct ethnic class
for purposes of equal protection under
the Fourteenth Amendment. Keyes,
413 U.S. at 197, 93 S.Ct. at 2691;
Hernandez v. Texas, 347 U.S. 475,
479, 74 S.Ct. 667, 671, 98 L.Ed. 866
(1954); United States v. Texas Educa-
tion Agency, 467 F.2d 848, 852 (5th
Cir. 1972) (en banc), aff'd after
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remand 532 F.2d 380 (5th Cir. 1976),
remanded sub nom. Austin Indepen-
dent School District v. United States,
429 U.S. 990, 97 S.Ct. 517, 50 L.Ed.
2d 603 (1976), aff'd. 564 F.2d 162 (5th
Cir. 1977), cert. denied 443 U.S. 915,
99 S.Ct. 3106, 61 L.Ed.2d 879 (1979)
(Austin Indept ndent School District).

In the field of public education, dis-
crimination against Mexican-Ameri-
cans in Texas has been particularly
acute. Although ethnic segregation
was not mandated by law, as was seg-
regation by race, Tex.Const., Art. 7, §
7 (1876), segregation of Mexican-
Americans is a historical fact in Texas
public schools. Plaintiff - Intervenors'
Exhibit 409, # 70I.' Beginning in the
early years of this century, the estab-
lishment of "Mexican schoo! ." took
root in the Rio Grande Valley and
spread gradually throughout the state.
By 1942, such segregated schools
existed in at least 122 Texas school
districts in fifty-nine different
counties. PI. -Int. Ex. 409, # 729.

State and local education officials
justified this practice of segregation,
on the grounds that Mexican-Ameri-
can children spoke little English and
were often late in arriving at school
because their families engaged in
migrant labor. See, e.g., Independent
School District v. Salvatierra, 33
S.W.2d 790, 791-93 (Tex.Civ.App.-
San Antonio 1930) cert. denied 284
U.S. 580, 52 S.Ct. 28, 76 L.Ed. 503
(1931). In fact, the discrimination was
not at all benign. No attempt was
made to meet the special educational
needs of these children who had
limited proficiency with the English
language. PI. -Int. Ex. 409, # 706. On
the contrary, the "Mexican schools"
were invariably overcrowded, and
were inferior in all respects to those
open exclusively to Anglo students.
P1.-Int. Ex. 409, # 748.

In furtherance of this state policy,
Mexican-American children were pro-
hibited from speaking their native
language anywhere on school
grounds. Those who violated the "No
Spanish" rule were severely punished.



PI nt. Ex. 409, # 710, 711. The
statute and rules prohibiting the use of
Spanish in the public schools were
strictly enforced until 1968. Pl..Int.
Ex. 409, # 514. Rather than attempt-
ing to provide adequate schooling for
Mexican-American children, Texas
educators viewed public education as
simply a vehicle for "Americanizing"
the "foreign element." P1.-Int. Ex.
409, # 738. Both the language ald
cultural heritage of these children
were uniformly treated with in-
tolerance and disrespect.

While many of these discriminatory
practices were carried out primarily at
the local level, the state itself was
directly implicated as well. Official
publications of the Texas State De-
partment of Education, the
predecessor of TEA, reflected a policy
of Anglo racial domination over
Mexican-American people, their
language, and culture. PI. -Int. Ex.
409, # 704. The state approved con-
struction bonds which school board
minutes indicate were expliOly de-
signed for the construction or repair of
segregated "Mexican schools." P1.-Int.
Ex. 409, # 750. Even after the ille-
gality of segregating Mexican-Ameri-
can children was clearly established in
a 1948 federal court decision, Delgado
v. Bastrop Independent School
District, C.A. No. 388 W.D.Tex.)
(unreported), state education authori-
t-s cooperated to allow local districts
to evade that mandate. Pl.-Int. Ex.
409, # 735.

O The legal consequences flowing
from this pattern of discrimination
must be ascertained through current
constittional standards. Recent
Supreme Court decisions have estab-
lished that proof of discriminatory in-
tent or purpose is required to make
out a violation of the Equal Protec-
tim Clause. Columbus Board of Edu-
cation v. Penick, 443 U.S. 449, 464.
99 S.Ct. 2941, 2950, 61 L.Ed.2d 666
(1979); Dayton Board of Education v.
Brinkman, 433 U.S. 406, 413, 97 S.Ct.
2766, 2772, 53 L.Ed.2d 851 (1977)
(Dayton 1). In the absence of such for-

bidden purpose, school policies which
bring about discriminatory results are
not unconstitutional. Keyes v. School
District No. I, Denver, Colo., 413
U.S. 189, 208, 93 S.Ct. 2686, 2697, 37
L.Ed.2d 548 (1973).'

1/49% Discriminatory purpose is most
clearly evident where a dual school
system, segregated on the basis of
race; has been established by law.
Such statutory discrimination is un-
constitutional per se under Brown v.
Board of Education, 347 U.S. 483, 74
S.Ct. 686, 98 L.E. 873 (1954) (Brown
1); United States v. Texas Education
Agency, 564 F.2d 162, 165, fn. 2 (5th
Cir. 1977) (Austin III).

Most recent Equal Protection
claims in the field of education have
been brought against school systems
where discrimination was effectuated
by local acts and policies, rather than
by law. E.g., Columbus Board of
Education v. Penick; Dayton Board of
Education v. Brinkman, 433 U.S. 406,
97 S.Ct. 2766, 53 L.Ed.2d 851 (1917)
(Dayton 1), after remand, 433 U.S.
526, 99 S.Ct. 2971, 61 L.Ed.2d 720
(1979) (Dayton II). Such discrimina-
tion, if intentional, is no lest; forbid-
den by the Constitution. Columbus
Board of Education v. Fmk*, 443
U.S. at 457, fn 5, 99 S.Ct. at 2946, fn.
5; Cisneros v. Corpus Ch; isti Indepen-
dent School District, 467 F.2d at 147.
But the post hoc determination of why
these various acts and policies were
undertaken in the past is often diffi-
cult.

46.sue+Discriminatory purpose may be
inferred from the totality of relevant
facts. Washington v. Davis, 426 U.S.
229, 242, 96 S.Ct. 2040, 2048, 48
L.Ed.2d 597 (1976). In order to pre-
vail, the plaintiff must show that
racial or ethnic discrimination was a
purpose of the challenged conduct,
though not necessarily the sole or
dominant one. Arlington Heights v.
Metropolitan Housing Corp., 429 U.S.
252, 265, 97 S.Ct. 555, 563, 50
L.Ed.2d 450 (1977). If the disparate
racial or ethnic impact of a particular
policy could readily have been fore-
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seen at the time it was implemented,
that fact is relevant proof on the issue
of whether that policy had an impel-.
missible purpose. Columbus Board of
Education v. Penick, 443 U.S. at 464,
99 S.Ct. at 2950.

.49-4.9,Where systemwide discrimina-
tion is alleged, as in this case, proof of
intentional discrimination within a
substantial portion of that system cre-
ates a rebuttable presumption that the
entire system is operating in violation
of the Equal Protection Clause.
Columbus Board of Education v.
Penick, 443 U.S. at 458, 99 S.Ct. at
2947; Keyes, 413 U.S. at 203, 93 S.Ct.
at 2695. Once impermissible intent is
shown, the burden shifts to the defen-
dant to prove that the same results
would have occurred absent purpose-
ful discrimination of any kind. Mt.
Healthy City Board of Education v.
Doyle, 429 U.S. 274, 287, 97 S.Ct.
568, 576, 50 L.Ed.2d 471 (1977);
United States v. Texas Education
Agency, 579 F.2d 910, 916 (5th Cir.
1978) (denying petition for rehearing)
(Austin Independent School District).

.49, In determining the presence of a
constitutional violation, the remote-
ness in time of purposeful discrin,;na.
tion is not a viable defense. Keyes, 413
U.S. at 210-211, 93 S.Ct. at 2698. If a
school system engaged in intentional
discrimination on the basis of race or
national origin at any time in the past,
it bears an affirmative duty to eli-
minate all vestiges of that discrimina-
tion, root and branch. Dayton II, 443
U.S. at 537, 99 S.Ct. at 2979; Keyes,
413 U.S. at 201, 93 S.Ct. at 2694;
Green v. County School Board, 391
U.S. 430, 438, 88 S.Ct. 1689, 169, 20
L.Ed.2d 716 (1968). It is not enough
for the defendants to abandon their
prior discriminatory practices. Dayton
II, 443 US. at 538, 99 S.Ct. at 2979.
All of the consequences of that un-
lawful conduce -nust be remedied. The
failure or refu ' to fulfill this duty to
extirpate all remaining traces of inten-
tional discrimination after the dis-
crimination itself has ceased consti-
tutes a separate violation of the Four-
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teenth Amendment. Columbus Board
of Education v. Penick, 443 U.S. at
459, 99 S.Ct. at 2947.

Courts applying these legal prin-
ciples have found intentional or "de
jure" discrimination against Mexican-
American children in a number of
school districts throughout Texas.
E.g., United States v. Texas Education
Agency, 600 F.2d 518 (5th Cir. 1979)
(Lubbock Independent School Dis-
trict); United States v. Texas Educa-
tion Agency, 564 F.2d 162 (5th Cir.
1977), cert. denied, 443 U.S. 915, 99
S.Ct. 3106, 61 L.Ed.2d 879 (1979)
(Austin III); Morales v. Shannon, 516
F.2d 411, 413 (5th Cir. 1975), cert.
denied, 423 U.S. 1034, 96 S.Ct. 566,
46 I,.Ed.2b 408 (1976) (Uvalde Public
Schools); United States v. Midland
Independent School District, 519 F.2d
60, 64 (5th Cir. 1975).

A separate segment of this action,
Involving a claim of unconstitutional
segregation suffered by Mexican-
American students in the Gregory-
Portland Independent School Dis-
trict, was decided in United States v.
State of Texas, 498 F.Supp. 1356
(1980) (Gregory-Portland Independent
School District Intervention). There,
intentional, statewide discrimination
against Mexican-American students
was found to have been practiced by
TEA. It was also determined that
TEA had failed to satisfy its obliga-
tion to eliminate tr.,: vestiges of that
unconstitutional conduct throughout
the state. While Gregory-Portland in-
volved the continued segregation of
Mexican-American students in school
assignments, rather than their lan-
guage-based learning difficulties, the
court's decision that deliberate eth-
nic discrimination by TEA existed
throughout the state's public schools
bears directly upon the instant action.

On the basis of the evidence in this
case, a conclusion identical to that
reached in the Gregory-Portland case
is inescapable. There can be no doubt
that a principal purpose of the prac-
tices described above was to treat
Mexican-Americans as a separate and
inferior class. Three distinct forms of



deliberate discrimination were en-
gaged in. First, these children were re-
stricted on the basis of their ancestry
to so-called "Mexican schools."
Second, they were provided with
facilities, resources, and educational
programs vastly inferior to those
accorded their Anglo counterparts.
Third, the native language and culture
of these Mexican-American children
were assailed and excluded in an effort
to "Americanize" them. Viewed in the
context of this concerted program of
discrimination against students of
Mexican ancestry, the policy of using
English exclusively in the Texas
public schools must be seen, not as
neutral or benign, but rather as one
more vehicle to maintain these
children in an inferior position.

Intentional discrimination
against this minority group, support-
ed by state policies and state fund-
ing, characterized public education
throughout Texas for many years.
The defendants have made no show-
ing that the documented instances of
discrimination were isolated aberra-
tions or otherwise outside the respon-
sibility of state authorities. Accord-
ingly, it is found that Mexican-Ameri-
cans in Texas have been subjected to
de jure discrimination by the defen-
dants, the State of Texas and the
Texas Education Agency, in violation
of the Equal Protection Clause of the
Fourteenth Amendment.

Having ascertained the existence of
a constitutional violation, it is neces-
sary to determine what consequences,
if any, that violation has effected upon
the victims of discrimination. The
adverse impact of racial or ethnic
segregation upon school children is
well documented. As the Supreme
Court observed more than a quarter
century ago, segregation "generates a
feeling of inferiority as to their status
in the community which may affect
their hearts and minds in a way un-
likely ever to be undone." Brown v.
Board of Education, 347 U.S. 483,
494, 74 S.Ct. 686, 691, 98 L.Ed. 873
(1954) (Brown 1). Such treatment

affects, not only educational achieve-
ment, but social and psychological
development as well. See United
States v. Texas Education Agency,
467 F.2d 848, 862, n. 21 (5th Cir.
1972) (en banc), affd after remand
532 F.2d 380 (5th Cir. 1976), re-
manded sub nom. Austin Independent
School District v. United States, 429
U.S. 990, 97 S.Ct. 517, 50 L.Ed. 2d
603 (1976), affd 564 F.2d 162 (5th
Cir. 1977), cert. denied 443 U.S. 915,
99 S.Ct. 3106, 61 L.Ed.2d 879 (1979).
Other forms of discrimination, such as
suppression of a child's native
language and culture and the main-
tenance of inferior facilities for a
particular minority group, compound
the gravity of the consequences:

Children who have been thus educa-
tionally and culturally set apart from the
larger community will inevitably acquire
habits of speech, conduct, and attitudes re-
flecting their cultural isolation. They are
likely to acquire speech habits, for
example, which vary from the environ-
ment in which they must ultimately
function and compete, if they are to enter
and be a part of that community. This is
not peculiar to race; in this setting, it can
affect any children who, as a group, are
isolated by force of law from the main-
stream.

Milliken v. Bradley, 433 U.S. 267,
287, 97 S.Ct. 2749, 2760, 53 L.Ed.2d
745 (1977) (Milliken 11).

The general principles outlined
above apply graphically and disas-
trously to Mexican-Americans in the
state of Texas. Subjected to pervasive,
intentional discrimination throughout
most of this century, members of this
minority group have been severely dis-
abled in their struggle fo,. equal educa-
tional opportunity. Defendants have
conceded that "the long history of
educational neglect of, and discrimina-
tion against, Mexican-Americans in
Texas has had an adverse impact (on)
the educational success of Mexican-
American students." FINAL PRE-
TRIAL ORDER at 93. More specifi-
cally, defendants acknowledge that
negative stereotypes transmitted to
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Mexican-American students contri-
bute to low achievement, and that
"the 1918 'English Only' law had a
severe and debilitating effect on the
education of Spanish-speaking chil-
dren for over 50 years." Pl.- Int.Ex.
409, 8, 709.

While many of the overt forms of
discrimination wreaked upon Mexi-
can-Americans have been eliminated,
the long history of prejudice and
deprivation remains a significant
obstacle to equal educational oppor-
tunity for these children. The deep
sense of inferiority, cultural isolation,
and acceptance of failure, instilled in a
people by generations of subjugation,
cannot be eradicated merely by
integrating the schools and repealing
the "No Spanish" statut .s. See
Milliken II, 433 U.S at 288, 97 S.Ct. at
2761. In seeking to educate the off-
spring of those who grew up saddled
with severe disabilities imposed on the
basis of their ancestry, the State of
Texas must now confront
with the adverse conditions re...Iiang
from decades of purposeful dis-
crimination. The effects of that his-
torical tragedy linger and can be dealt
with only by specific remedial
measures. Id.

Defendants recognize the con-
tinuing effects of their past de jure dis-
crimination against Mexican-Ameri-
cans. They stipulate that "the use of
an all-English ethnocentric curricula
which LESA (Limited English-Speak-
ing Ability) children have been taught
by monolingual English teachers and
English textbooks has resulted in low
achievement, frustration, and humilia-
tion for Mexican-American children."
PL-Int.Ex. 409, 707. Defendants
acknowledge further that negative
stereotyping and racial isolation are
forms of discrimination which still
affect the educational experience of
Mexican-American students and
contribute to their low achievement.
PI. -Int. Ex. 409, ' 8, 702.

The severe educational difficulties
which Mexican-American children in
Texas public schools continue to ex-
perience attest to the intensity of those
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lingering effects of past discriminatory
treatment. Some forty-four percent of
Mexican-American students suffer
from severe reading retardation. P1.-
Int. Ex. 409, ' 46. In a study of all
sixth graders in the seven largest
urban school districts in Texas, Anglo
students were reading at an average
grade achievement level of 6.21, while
Mexican-American students lagged
far behind at 4.81. PL-Int. Ex. 409,
'9.

As a result of low achievement in
reading and other academic subjects.
Mexican-American students are com-
pelled to repeat grades far more fre-
quently than Anglo students. More
than twenty-two percent of Mexican-
American first &a:.'.e.s are retained in
the same grade, compared to only

en percent of Anglo children. Pl.-
(ix. 409, # 47. Not surprisingly,

these Mexican-American students,
finding themselves behind their grade
level peers in achievement, as well as
a; icr in age, leave school at a rela-
tive; high rate. Nearly one-half, or
forty-seven percent, of Mexican-
Ametican pupils abandon ,zchool be-
fore graduation, compared to only
fiift:n percent of the Anglo students
wilt :ail to fiiiish high sch... More
than one-half of Anglo study"*:. enter
college, compared to only sixt;:en per-
cent of their Mexican-American class-
mates. PI. -Int. Ex. 409, # 41.

The educational problems of this
minority group .:ontribute signifi-
cantly to their iiiabilit; to compete
successfully for the professional and
technical jobs which provide some
measure of comfort, status, and power
in American society. The Supreme
Court's assertion in Brown v. Board of
Education, (Brown I), that "it is doubt-
ful that any child may reasonably be
expected to succeed in life if he is
denied the opportunity of an educa-
tion," 347 U.S. at 493, 74 S.Ct. at 691,
is probably even more accurate now
than it was then. See Gov.Ex. B7 at
1,14. The unemployment rate of
Mexican-Americans in Texas is nearly
twice that of non-minority adults, PI.-



Int. Ex. 409, # 5, but this is only
another manifestation of the under-
lying problem. Without adequate ed-
ucational training and credentials,
these individuals are restricted to the
least challenging and rewarding occu-
pations which society offers. Thus,
while they may ultimately be em-
ployed in some fashion, many
Mexican-Americans continue to suffer
throughout life from the educational
opportunities they were denied as
children.

The crippling educational defi-
ciencies afflicting the main body of
MexicanAmericans in Texas presents
an ongoing ethnic tragedy, catastro-
phic in degree and disturbing in its
latency for civil unrest and economic
dislocation. A Mexican-American
public school enrollment estimated at
813,325 registered in the 1980-81
school year, and a steady increase to
941,875 by 1983-84 is projected.
Gov. Ex. IC14. Unless the state suc-
ceeds in overcoming the vestiges of
past discrimination and educates these
children effectively, Jaw one million
members of this group will soon grow
to maturity, unable to participate fully
in or contribute meaningfully to this
nation's society.

That the defendants' unconstitu-
tional practices have contributed sub-
stantially to the special learning prob-
lems encountered by Mexican-Ameri-
can children and that vestiges of that
past discrimination remain, producing
deleterious results today, is uncon-
tested. Defendants have conceded the
direct, causal relationship between
their past actions and ,.-rrent condi-
tions in the Texas pLhlic school
system. In particular, the defendants'
treatment of these children as in-
feriors, prohibited from using their
native language within the schools,
was an act of purposeful discrimina-
tion with profound consequences. In
effect, defendants' past conduct
created a learning disability which will
continue to impede Mexican-American
children until it is completely eradi-
cated.

The record in this case demon-
strates pervasive, systemwide dis-
crimination against Mexican-Ameri-
can children in the field of education.
The systematic nature of the viola
tion constitutes proof, in itself, that
current language-based learning prob-
lems suffered by these children were
caused, at least in part, by prior un-
lawful actions by defendants. See
Dayton Board of Education v. Brink-
man, 443 U.S. 526, 537, 99 S.Ct.
2971, 2979, 61 L.Ed.2d 720 (1979)
(Dayton II). Defendants bear the
burden of demonstrating that current
conditions would be unchanged in the
absence of their discriminatory con-
duct. Id.; Keyes v. School District No.
1, Denver, Col., 413 U.S. 189, 211, fn.
17, 93 S.Ct. 2686, 2699, fn. 17, 37
L.Ed.2d 548 (1973); Swann v. Char-
lotte-Mecklenburg Board of Educa-
tion, 402 U.S. 1, 26, 91 S.Ct. 1267,
1281, 28 L.Ed.2d 554 (1971). No
such showing was made at trial. Ac-
cordingly, the learning difficulties
of Mexican-American students attri-
butable to defendants' actions must be
redressed, and the remaining vestiges
of past discrimination must be eradi-
cated.

It may well be that the learning dif-
ficulties suffered by Mexican-Ameri-
can children are caused in part by
factors other than defendants' inten-
tional discrimination. A ny such fac-
tors, if proven, would be outside the
bounds of plaintiffs' claim and thus
beyond the scope of an appropriate
remedy. See Dayton Board of Edu-
cation v. Brinkman, 433 U.S. 406.
420, 97 S.Ct. 2766, 2775, 53 L.Ed.2d
851 (1977) (Dayton I). But the harms
which have been identified here stem
directly from defendants' unconstitu-
tional conduct. It is undisputed that
the prejudice openly manifested to-
ward this minority group, its lang-
uage and culture, throughout most of
Texas' history since statehood, has left
deep wounds which continue to infect
the learning process. That specific
cause must be recognized and the re-
sulting harm directly addressed
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through appropriate remedial action.
Milliken v. Bard ley (1!), 433 U.S. 267,
282-290, 97 S.Ct. 2749, 2758-2762,
53 L.Ed.2d 745 (1977).5

B. The Defendants' Failure to
Remedy the Violation

(1) Overview of the State's Remedial
Program.

The State of Texas first recognized
the need to change its policies in ed-
ucating Mexican-American children
in 1969, when the legislature repealed
the 1918 "English Only" law and per-
mitted, for the first time, bilingual
education by local school districts "in
those situations when such instruction
is educationally advantageous to the
pupils." Tex.Ed.Code Ann., § 21.109
(Vernon 1970). Four years later, the
state legislature enacted the Texas
Bilingual Education Act of 1973.
Tex.Ed.Code Ann., § 21.451 et seq.
(Vernon 1980 supp.). The introduc-
tory policy statement of this law
stated:
The legislature finds that there are large
numbers of children in the State who come
from environments where the primary lan-
guage is other than English. Experience
has showri that public school classes in
which instruction is given only in English
are often inadequate for the education of
children whose native tongue is another
language. The legislature believes that a
compensatory program of bilingual educa-
tion can meet the needs of these children
and facilitate their integration into the
regular school curriculum. ...

§ 21.451.
The statute required local school

districts to determine the number of
limited English-speaking students in
their district, such students being de-
fined as "children whose native
tongue is a language other than
English and who have difficulty per-
forming ordinary classwork in
English." § 21.452, 2I.453(a). School
districts with twenty or more of these
children in any single language classi-
fication in any one grade were re-
quired to implement a bilingual edu-
cation program for their benefit.
§ 21.453(b). Such a program was re-
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quired to encompass grades one
through six, to be brought to effect in
phases, i.e., a grade at a time, begin-
ning with the first grade during the
1974-75 school year. Supplemental
state funding was authorized to be
paid to school districts operating bi-
lingual programs mandated by this
statute. § 21.460'

In 1:'75, the Texas Legislature
amended the 1973 OW to reduce the
overall scope of required bilingual pro-
grams. While adding a provision for
bilingual instruction in kindergarten
classes, the legislature eliminated
mandatory bilingual programs in
grades four, five, and six. Bilingual
instruction in the fourth and fifth
grades was made optional for school
districts, wit . supplemental funding to
be provide(' b; the state. No state
funds were to be available for bilin-
gual education in grades six through
twelve. The amendments enacted in
1975, together with the 1973 Bilin-
gual Education Act, remain in effect,
unchanged, to this date.

During the course of this litigation,
the State Board of Education approved
a new State Plan for Bilingual Educa-
tion which embodies the provisions of
the statute. Gov. Ex. D-I3. The plan,
adopted on November 11, 1978, con-
tains detailed regulations concerning
the identification of limited English-
speaking ability students, the com-
ponents of bilingual programs, and
procedures for transferring a child
from bilingual instruction into the
regular curriculum. The new plan also
requires school districts to provide
special English language development
programs to students in grades one
through twelve who have limited
English-speaking ability but are not re-
ceiving bilingual instruction. Al-
though this plan had not been fully
implemented throughout Texas
schools by the time this case was tried,
it must be treated as the state's current
response to its duty to eradicate the
vestiges of past discrimination against
Mexican-Americans and be evaluated
on that basis.



(2) Concept of Bilingual Education
and Related Remedial Programs

Both the state's existing education
policies toward Mexican-American
students and plaintiffs' claims in this
action focus on the use of bilingual in-
struction. An understanding of the
concept of bilingual education is a pre-
requisite to evaluating the programs
currently in operation throughout the
state. A bilingual education program
is defined by Congress in the "Bilin-
gual Education Act," 20 U.S.C.A.
§ 3221 et seq. (1930 supp.), as:
a program of instruction, designed for
children of limited English proficiency in
elementary or secondary schools, in which,
with respect to the years of study to which
such program is applicable-61 There is
instruction given in, and study of, English
and, to the extent necessary to allow a
child to achieve competence in the English
language, the native language of the child
of limited English proficiency, and such in-
struction is given with appreciation for the
cultural heritage of such children, and of
other children in American society, and,
with respect to elementary and secondary
school instruction shall, to the extent
necessary, be in all courses or subjects of
study which will allow a child to progress
effectively through the educational system.

§3223(a)(4)(A).

It is stipulated that "[b]ilingual-
bicultural education is based on the
widely recognized premise that the
most effective way to teach children
who speak a language other than
English, the majority language, is
through their mother tongue as a
vehicle for instruction.' PI. -Int. Ex.
409, # 1115. If the learning process is
initiated in English, a language which
the child cannot understand, the child
will be likely to fail in his subjects in
school and suffer permanent damage
to his learning potential. PI. -Int. Ex.
409, # 909. Providing bilingual in-
struction to Spanish-speaking children
with limited proficiency in English
enables them to learn reading, mathe-
matics, and other basic cognitive sub-
jects in a language they comprehend
at the same time that their skills in
English are being developed.

Dr. Courtney Cazden, Professor of
Child Development and Language at
Harvard University, articulated the
concept more fully: "The theory is a
very simple one and straightforward
one, that children must be taught in a
language that they understand, and
that is the only possible kind of equal
education." TR 114. Dr. Cazden ex-
pressed the view that reading, "the
foundation of all future education,"
must be introduced in the child's
native language. TR 115. As she ex-
plained:

gy children learn to read in a language
that they know, then they are facing one
task at that time, namely figuring out the
written system; but if a teacher attempts to
teach a child to read in an oral language
that is not familiar, then the children face
the double task of trying to figure out the
written system, but even if they figure out
and pronounce a word it has no meaning
so that is clearly an unequal educational
system. TR 119.

While bilingual education in the
earl'est grades is necessary to provide
Me.ican-American children with
basic learning skills, its importance
does not diminish for students of
limited English proficiency in the
higher grades. As Dr. Cazden further
testified:

[I]t seems to me the situation at the Grade
4 level and beyond is even more serious,
first, because the concepts being dealt with
in the older grades get progressively more
complicated, and therefore, it's harder to
understand them if your knowledge of the
language of instruction is limited, and
secondly, the instruction itself, as you go
through the older grades, " gets more
completely verbal. TR 133.

Concurrence in this opinion came
from Dr. Rudolph Troike, a socio-
linguist and the former director of the
Center for Applied Linguistics. He
asserted that "in some respects it's
even more critical that they receive
instruction in Spanish [in higher
grades], since they are already operat-
ing at a level where the cognitive
content of the instructional material
that's being mediated through the Ian-
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guage is much heavier than it is at
earlier grade levels." TR 205.

Since bilingual instruction is de-
signed to fill an educational vacuum
until a particular child is able to
function adequately in an all-English
classroom, no single fixed duration for
an effective bilingual program exists.
The time necessary to learn English
varies from student to student,
founded on a variety of social factors.
Gov. Ex. D7 at 83. The parties stipu-
lated that Itihree years of bilingual
education is inadequate for many
students to achieve the level of profi-
ciency needed to compete effectively
in English." PI. -Int. Ex. 409, # 1121.

Most of the experts who testified at
trial proposed functional time limits
for bilingual programs based upon the
particular progress of each student.
Dr. John McFarland, Dean of Educa-
tion at Texas Women's University,
suggested that "[a] student who needs
help in two languages should have
bilingual education until he is com-
fortable in both languages, can read in
both languages with understanding
and comprehension and analytically
and can write well in both languages."
TR 355. Thus, Dr. Cazden proposed
that students be given access to suf-
ficient years of bilingual education at
any grade level to function effectively
in an English languagecurriculum. TR
172.

The primary alternative to bilingual
education for children of limited pro-
ficiency in English is the so-called
"English as a Second Language" (ESL)
program. Children enrolled in ESL
programs receive subject matter in-
struction in English within the regular
curriculum. During the course of the
school day, these children are taken
out of the classroom and given special
instruction in the English language.
Gov. Ex. B6 at 22. According to Dr.
Troike, ESL is essentially a special
English class added to the standard
school program. TR 202. The prin-
cipal criticism of ESL as a substitute
for bilingual instruction is its failure to
provide students speaking foreign Ian-
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guages with meaningful education in
cognitive subject areas until after they
have learned sufficient English to
participate in their regular classes.
While a student enrolled in ESL is
likely to benefit substantially during
the time special English instruction is
being provided, the remainder of the
school day, spent without compre-
hension in English-only classes, may
be largely wasted. By the time a
student's proficiency in English has
improved sufficiently to allow for
meaningful participation in regular
classes, he has fallen far behind his
peers.'

(3) Effectiveness of Compensatory
Bilingual Education

The widespread success of bilingual
instruction in meeting the special ed-
ucational needs of Mexican-American
students was amply documented by
the evidence presented at trial. De-
fendants stipulated that the dropout
rate for Mexican-Americans in Texas
has decreased where bilingual pro-
grams have been properly imple-
mented. PI. -Int. Ex. 409, # 908. A
study by the Abernathy Independent
School District showed that the test
scores of bilingual participants were
substantially better than those of a
control group of children outside the
program. PI. -Int. Ex. 409, # 1137.
James Vasquez, Superintendent of the
Edgewood Independent School Dis-
trict, testified that "the attitude of kids
toward school has improved tremend-
uously since the implementation of
the bilingual programs in our school
and there is no doubt in my mind that
the kids have become more verbal."
TR 324. James Lehman, Superin-
tendent of the Eagle Pass Indepen-
dent School District, reported a "signi-
ficant growth pattern" at a school in
his district attributable to bilingual
instruction. TR 405.

These and similar testimonials to
the effectiveness of bilingual educa-
tion in Texas correspond with similar
findings made on the national level.
Dr. Troike described several recent
studies which found that bilingual



programs brought Spanish-speaking
children "for the first time in recorded
history to or above national norms."
TR 201. The United States Commis-
sion on Civil Rights, in a comprehen-
sive 1975 report, entitled "A Better
Chance to Learn," concluded that
"bilingual-bicultural education is the
program of instruction which cur-
rently offers the best vehicle for large
numbers of language minority
students who experience language dif-
ficulty in our schools." Gov. Ex. B7 at
137.

The record in this case demon-
strated the particular psychological
benefits of bilingual education to chil-
dren sa' Med with a history of dis-
crimination. The United States Com-
mission on Civil Rights reported that
the use of the child's native language
in daily educational programs counter-
acts feelings of inferiority and con-
tributes to the development of self-
esteem essential for educational de-
velopment. Id. at 35-36.9 Dr. Cazden
explained that "the status of Spanish
in the schools as a whole is a very
important statement to the child
about how he and his culture are seen
in the community." TR 180-91. Dr.
Rudolph Troike concluded that
teaching a Spanish-speaking child ex-
clusively in English communicates a
powerful message to the child that he
or she is a second-class citizen. TR
203-205.

Giving credence to the extensive
and uncontradicted evidence in this
case, it is determined that bilingual
instruction is uniquely suited, as a
vehicle for compensating Mexican-
American children in Texas for learn-
ing difficulties engendered by perva-
sive discrimination. Defendants have
failed to demonstrate that any alter-
native medium of instruction would
be equally effective.

(4) Detailed Description of the
State's Remedial Program.

The utility of bilingual instruction
in helping students of limited English
proficiency to participate successfully
in the regular school curriculum is not

in dispute in this case. Texas recog-
nized the vital role played by bilingual
instruction in enacting the 1973 Bilin-
gual Education Act. Tex.Ed. Code
Ann. § 21.451 et seq. (Vernon 1980
supp.). Defendants have stipulated to
the importance of teaching basic cog-
nitive skills in a child's native lan-
guage. PI. -Int. Ex. 409, # 909, 1115.
The principal issue which divides the
parties is whether the specific program
designed and implemented by de-
fendants is adequate to eliminate the
vestiges of widespread discrimination
against Mexican-Americans described
Above. In order to resolve that issue, a
detailed examination of the state's
compensatory education programs
must be undertaken.

(a) Program Content

As noted above, the state of Texas
currently mandates bilingual instruc-
tion in kindergarten through third
grade for children of limited English
proficiency,1° if at least twenty such
students sharing a common native lan-
guage are at the same grade level
within a single school disti'ct. On
paper, the bilingual program to be ac-
corded those students who qualify
contains the basic elements set forth in
the federal Bilingual Education Act,
20 U.S.C.A. § 3221, et seq. (1980
supp.), and explicated in the docu-
mentary materials received in evi-
dence. The state's bilingual education
statute describes the required program
as follows:

(a) The bilingual education program
established by a school district shall be a
full-time program of instruction (I) in all
subjects required by law or by the school
district, which shall be given in the native
language of the children of limited English
speaking ability who are enrolled in the
program, and in thz, English language; (2)
in the comprehension, speaking, reading,
and writing of the native language of the
children of limited English-speaking ability
who are enrolled in the program, and in the
comprehension, speaking, reading, and
writing of the English language; and (3) in
the history and culture associated with the
native language of the children of limited
English-speaking ability who are enrolled
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in the program, and in the history and cul-
ture of the United States. Tex.Ed.Code
Ann. § 21.454 (Vernon 1980 supp.).

Administrative regulations issued
by the TEA enumerate the instruc-
tional components of the bilingual
program:

(1) The basic concepts initiating the child
into the school environment are taught in
the language he brings from home.

(2) Language development is provided in
the child's dominant language.

(3) Language development is provided in
the child's second language.

(4) Subject matter and concepts are
taught in the child's dominant language.

(5) Subject matter and concepts are
taught in the second language of the child.

(6) Specific attention is given to develop
in the child a positive identity with his
cultural heritage, self-assurance, and con-
fidence. Pl.-Int. Ex. 383, § 32.52.011.

The state's recently-adopted plan
for bilingual education thus requires
that substantive instruction be pro-
vided in both Spanish (the dominant
language) and English (the second
language), with the division in time
spent on each dependent upon the
particular student's relative profi-
ciency in both languages. Gov. Ex.
D-13.

Unfortunately, the monitoring
conducted by the TEA throughout
the state has revealed that these laud-
able guidelines are frequently ignored
by local school districts. A few ex-
amples should suffice to demonstrate
the wide gap between theory and
practice in this field:

A TEA visit to Lockhart In-
dependent School District in
1975 found that the bilingual
program was conducted pri-
marily in English.

A TEA visit to Aransas Pass
Independent School District in
1977 found that no substantive
courses within the bilingual pro-
gram were being taught in
Spanish.

In 1977, the North Forest In-
dependent School District's
bilingual program offered no in-
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struction in Spanish language or
reading.

In 1979, the TEA reported that
there was no teaching of sub-
stantive content in Spanish in
the Laredo Independent School
District.

A 1978 TEA monitoring report
found very little native lan-
guage instruction in the Fort
Worth Independent School Dis-
trict bilingual program.

Defendants stipulated to the exist-
ence of these and similar deficiencies
in local bilingual programs in at least
twenty-five additional school dis-
tricts throughout the state. Pl. -Int. Ex.
409, # 801-809, 1207-1234. These
districts are failing to provide the mini-
mum level of bilingual instruction re-
quired by state law. As a result, many
of the state's Mexican-American chil-
dren entitled to bilingual education
are not receiving the compensatory
programs they need to keep up with
their Anglo counterparts.

(b) Program Coverage

A far more serious weakness in the
state's existing bilingual program is
the limited scope of its coverage. Bi-
lingual instruction is required only in
kindergarten through grade three, and
only in those school districts with
twenty or more Spanish-speaking
students of limited English proficiency
in a single grade. Some state funding is
provided for optional bilingual in-
struction in grades our and five. No
state assistance of any kind is available
for bilingual programs in grades six
through twelve which, as a practical
matter, precludes any such programs
from being offered in the middle and
upper grades.

There was considerable dispute at
trial over the exact number of limited
English proficiency students in the
Texas public education system, but all
parties agreed that a large number of
these children were not being provided
with bilingual instruction under cur-
rent state policy. A report issued by



the TEA in 1979 indicated that
198,613 children of limited English
proficiency had been identified, state-
wide, in grades kindergarten through
twelve, of whom 89,600 (about forty
percent) were not in bilingual pro-
grams. PI Ant. Ex. 406. Fewer than
half of the 19,622 identified children
of limited English proficiency in
grades four and five (where bilingual
instruction is optional) were enrolled
in such programs. In grades six
through twelve, none of the 64,622
limited English proficiency students
identified by TEA were receiving
bilingual instruction. In 1975, fifty-
seven school districts with a majority
of Spanish-speaking, limited English
proficiency children in their student
populations provided no bilingual in-
struction, since there were no more
than twenty such students in any one
grade. P1.-Int. Ex. 409, # 338.

The number of limited English pro-
ficiency students reported by TEA
was probably an underestimation, be-
cause of the deficiencies in the state's
procedures for identifying such
children, described in detail below.
Figures reported by Dr. J. Michael
O'Malley, Senior Research Associate
at the National Institute for Educa-
tion, were considerably higher. On the
basis of a recent sampling, Dr.
O'Malley estimated that there were
438,000 children in Texas of limited
English proficiency between the ages
of five and fourteen , inclusive. TR
504. The vast majority of these chil-
dren are Mexican-American. The
state itself projects a Hispanic enroll-
ment in the public schools of 941,875
by 1983-84. If, as Dr. O'Malley sug-
gests, some seventy percent of these
children will be limited in English pro-
ficiency, approximately 660,000
Mexican-American children will be in
need of compensatory education.
Projecting forward the fact that ap-
proximately forty percent of limited
English proficiency students are ex-
cluded from bilingual programs under
current state policy, it can be esti-
mated that 264,000 limited English

proficiency Mexican-Anierican stu-
dents will be without bilingual in-
struction within the next three years,
unless changes are made.

Defendants maintained at trial that
their policy of requiring bilingual in-
struction in grades kindergarten
through three in those districts con-
taining large numbers of Spanish-
speaking students, with optional pro-
grams at local discretion in grades four
and five, was adequate to meet com-
pensatory educational needs. While
conceding that bilingual education for
all children in e grades would be de-
sirable in an ideal world, defendants
pointed to budgetary constraints and
limited availability of bilingual staff as
necessitating a more modest approach.
The state's new bilingual education
plan endeavors to pick up the slack by
requiring an English language de-
velopment program to be provided to
all limited English proficiency
students in the Texas public schools
who are not receiving bilingual in-
struction. Pl. -Int. Ex. 383, §32.52.012.

But the extensive expert testimony
offered at trial demonstrated that bi-
lingual education must be provided for
children unable to learn in English,
until each child is capable of making
the transition to a regular, English
language classroom, if learning dis-
abilities borne out of pervasive his-
torical discrimination are ever to be
overcome. Dr. Cazden, observed: "It is
essential that a full plan be available K
through twelve for those children who
need it." TR 162. Dr. Angel Gonzales,
Director of Bilingual Education for
the Dallas Independent School Dis-
trict, agreed, TR 275-76, as did Dr.
Mary Galvan, Member of a TEA Bi-
lingual Task Force. TR 697. James
Lehman, Superintendent of Schools
for the Eagle Pass Independent School
District, testified to a tremendous
need for bilingual education in grades
seven through twelve. TR 402. None
of this testimony was contradicted or
refuted.

The rationale for requiring a bi-
lingual program of some description at
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all grade levels, as noted above,
derives from the fact that the period of
time needed to develop sufficient pro-
ficiency in English varies from child to
child. See supra at 419. Defendants
likewise did not dispute the fact. As
already stated, they conceded that
three years of bilingual instruction, as
required by current state law, is in-
adequate for many students to achieve
the level of competence needed to
compete effectively in English. P1.-Int.
Ex. 409, # 1121.

Moreover, thousands of limited
English proficiency children in the
Texas public school system never
receive any bilingual instruction
whatever. As pointed out by the
defendants' own witness, Dr. Robert
Tipton of the TEA Division of Bilin-
gual Education, many foreign lan-
guage-speaking children initially enroll
in the Texas public schools at different
ages and at different intervals in the
school year, depending upon when
they first enter the state. TR 1163.
Under current state policy, a Mexican-
American child with no knowledge of
English who enters a Texas school in
the sixth or a higher grade is neces-
sarily thrown into an all-English class-
room, without the benefit of bilingual
instruction. Similarly, limited English
proficiency students who happen to
reside in smaller school districts, with
no more than twenty such students in
any single grade, receive no bilingual
instruction under existing programs.

The state's attempt to rectify these
deficiencies by providing an English
language development or ESL pro-
gram in lieu of bilingual instruc-
tion is wholly inadequate. As Dr.
Galvan testified, an ESL program is
ineffective where it is implemented
outside the context of a bilingual pro-
gram. TR 733-34. As already men-
tioned, children enrolled in such
programs cannot fully comprehend
the material being taught in the
English language classroom they
remain in during most of the school
day. During the time they are absent
from their regular classroom for
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special instruction in English, their
classmates are moving ahead with
substantive instruction. Thus, each
day the Mexican-American children
participate in this makeshift English
language development program, they
fall further and further behind their
classmates in mathematics, science,
social studies, and the other subjects
they must master in order to progress.
When these students fall so far behind
that they cannot compensate for the
time lost, or gain upon their peers,
they either give up and drop out of
school or hopelessly struggle on,
effectively disabled by the Texas
education system. While the ESL
program, examined in a vacuum,
might appear to contribute more
educational benefit than harm, its in-
congruity with the remainder of the
school curriculum renders it in-
adequate in meeting the special needs
of Mexican-American students at all
grade levels of the state's public
schools.

(c) Identification of Limited English
Proficiency Students

In order to qualify for remedial
assistance as described above, a child
must first be identified as having
limited proficiency in English. Bilin-
gual instruction and ESL are not pro-
vided to all Spanish-speaking students,
but only to those who are expected to
have difficulty learning in an all-
English classroom. The accuracy of
this initial assessment mechanism is
vital to ensuring that special help is
provided to those children who need
it.

Defendants stipulated at trial that
each local school district employs its
own procedures to identify children of
limited English proficiency. Pl.-Int.
Ex. 409, # 213. The methods used are
never validated by TEA or any other
state agency. Pl.-Int. Ex. 409, # 206.
The accuracy of student counts
carried out by the local school dis-
tricts are likewise not verified. Pl.-Int.
Ex. 409, # 407, 428; Pl.-Int. Ex. 434
at 25; Gov.Ex. A-7 at 42.



Monitoring reports by TEA ind.
cate that numerous school districts
have identified limited English pro-
ficiency students solely by the subjec-
tive opinions of teachers. Pl.-Int. Ex.
409, # 215, 216, 220, 222, 223. In
districts which employ testing mecha-
nisms to measure English language
proficiency, Spanish-surnamed stu-
dents may be the only ones tested.
Yet the defendants conceded that
Spanish surname is not an accurate
indicator for identifying students in
need of remedial instruction. Pl.-Int.
Ex. 409, # 202. Children are present
in Texas schools with Anglo surnames
who are, in fact, Spanish-speaking.
Gov. Ex- A-9, at 21. It is manifest
that such students, who may have
limited proficiency in English, should
not be overlooked during the identi-
fication process.

The new Texas State Plan for Bilin-
gual Education contains guidelines
which would improve the accuracy of
identifying limited English proficiency
students throughout the state. Gov.
Ex. D-I3. The plan requires that,
upon registration for school, all stu-
dents with foreign surnames receive a
"home language" survey, to deter-
mine whether the child has a native
language other than English. The
survey is also to be distributed to other
children, based upon staff observation
or parental interview. Gov. Ex. D-13
at 1. All students who return a survey
form indicating a home language
other than English are to be ad-
ministered an English language profi-
ciency test. The students' scores on
that test are compared win: fixed
standards, to ascertain whether they
will be classified as having limited pro-
ficiency in English and treated ac-
cordingly.

This standardized identification
technique, if actually implemented
throughout the state, will be far better
than the ad hoc, unregulated proce-
dures employed to date. But the Ineth-
od is far from perfect, for all students
should be administered a home lan-
guage survey when they first enter

the Texas public schools, to ensure
that no foreign language students
are overlooked at this key stage. The
language proficiency tests approved
by TEA under its new plan do not
meet commonly accepted standards
for educational testing and are not
necessarily suitable for use at all
grade levels. Def. Ex. 68 at 63, 74-
76. Classification of individual stu-
dents as proficient or not proficient in
English varies considerably depen-
ding upon the particular test utilized.
Def. Ex. 94, Ex. A at 23-24. More-
over, testing alone is often insuffi-
cient to measure English proficiency
accurately. Some confirmation of test
results by teacher observation is need-
ed, before a Spanish-speaking student
should be declared ineligible for bi-
lingual instruction or other remedial
programs. Def. Ex. 68 at 64-65. Fin-
ally, the evidence previously alluded
to makes it evident that the identifi-
cation of limited English proficiency
students by local school districts
should be verified by TEA through on-
site monitoring.

(c1) Exit Criteria

Om of the principal subjects at
issue in this case is the validity of the
criteria employed by the defendants
for removi-it students from bilingual
programs toad reclassifying them for
entry into regular classes conducted

1usivcly in English. Such criteria
-'ere adopted pursuant to the State's
Bilingual Education Act, which pro-
hibits the transfer of a student out of a
bilingual program prior to the third
year of enrollment "unless the parents
of the child approve the transfer in
writing and unless the child has re-
ceived a score on vn examination
wlf,ch, in the determination of the
agency, reflects a level of English skills
appropriate to his or her grade level."
Tex. Ed.Code Ann. § 21.455 (Vernon
1980 supp.).

Since bilingual education in Texas is
a transitional program, designed to
provide students with the tools they
need to function effectively in a class-
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room taught only in English, some
threshold criteria for making that shift
must be established. The parties dis-
agree over what particular level of
proficiency in English must be
reached before a child no longer needs
bilingual instruction or other remedial
assistance. In 1976, the TEA issued a
memorandum stating that transfer
from a bilingual program would be
permitted only if a student received a
composite score at or above the for-
tieth percentile on the language arts
and reading sections of an approved
standardized achievement test." PI.-
Int. Ex. 260. The memorandum
specified that:

The 40th percentile [was] chosen because
the Texas Education Ager -4 [felt] that a
child whose primary language is other than
English should be able to demonstrate
English proficiency to an extent that his
in:P.gration into and participation in the
reguI school program will in no way be
jeoparc:"kx1 by a deficiency in English
language skills.

Id. But the revised state plan, ap-
proved less than three years loter,
sharply reduced the level of pro-
ficiency which justifies reclassifica-
tion. Under current TEA regulations,
a student can be withdrawn from a
bilingual program and transferred into
an all-English classroom as soon as tile
student achieves a score at the tw'Aity-
third percentile or higher in reading
and language arts on an approved test.
Gov. Ex. D-13 at 13. Thus, even if
three-fourths of the nation's students
perform better than a particular
Mexican-American child in these
subjects, that child is now deemed by
the state to be adequately equipped to
learn effectively without remedial help
in an English language classroom.
Moreover, there is no indication that
the relative abilities of each particular
student in Spanish and English are
compared during the reclassification
process.

The testimony of expert witnesses
was harshly critical of the twenty-
third percent threshold. James
Lehman, Superintendent of Schools in
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the Eagle Pass Independent School
District, observed: "I would have to
say that a student scoring at the 23rd
precentile within Eagle Pass Indepen-
dent School District would probably
be identified as a student requiring
additional remedial assistance, not a
student who is capable of being able to
hold his own and be able to achieve
academically." TR 406. Dr. Robert
Cervantes, Assistant Chief of the
Office of Bilingual Education for the
State of California, described the level
as "ludicrous," adding that students
scoring at the twenty-third percentile
were "functionally illiterate." TR 560.
Dr. Jose CA; denas, one of the nation's
leading experts in the field of bilin-
gual education, called the twenty-
third percent level "insultingly low."
TR 766, Dr. Mary Galvan referred to
the criterion as "wholly inadequate."
TR 694. That evaluation was shared
by Angel Gonzales, Director of Bi-
lingual Education for the Dallas
Independent School District. TR 225.
Dr. John McFarland, Dean of
Education at Texas Women's Univer-
sity, noted: "A person functioning at
the 23rd percentile would be ineffec-
tive in our society in salesmanship, in
merchandising, or in any profession or
in seeking opportunities or, indeed,
might be handicapped in his inter-
personal relationship with others." TR
357.

There is no doubt that the current
state regulations, which tie reclassifi-
cation solely to an achievement test
score of twenty-third percentile or
higher, are wholly inadequate to meet
the needs of the state's Mexican-
American children. That figure is arbi-
trary and unjustifiably low. A state
policy which takes children in need of
remedial programs out of those very
programs satisfies no legitimate pur-
pose. Once a child has been identified
as limited in English proficiency, it
appears logical that the presumption
should obtain that remedial help is
required until there is persuasive
evidence that the child is indeed ready
to move into an all-English. classroom.



As one expert witness explained, the
criteria for exit should err on the side
of leaving some students in bilingual
programs longer than absolutely
necessary, rather than removing some
prematurely. In this connection, Dr.
Martin Gerry, former Director of the
Office of Civil Rights at the Depart-
ment of Health, Education and Wel-
fare, testified: "It doesn't hurt a child
to receive specialized intensive
services even beyond some point in
time when you could argue that the
child doesn't need it, but it devastates

child to be taken out of a program of
specialized intensive services when the
child does need it." TR 948.

While maintaining that the test
score threshold is set too low to signify
actual proficiency in English, many of
the expert witnesses who testified also
criticized the defendants' exclusive
reliance upon standardized written
test results to resolve whether a child
was ready to mowe into an all-English
classroom. Oral speaking ability,
essential to effective class participa-
tion, is not measured by the TEA-
approved tests. TR 407. Tht
defendants' own witness, Dr. Robert
Tipton of TEA, conceded that oral
speaking ability will not correlate with
achievement test scores as a matter of
course. TR 1258. Thus, current state
exit criteria fail to address the child's
ability to function Nay in an English-
speaking class.

The preponderance of expert testi-
mony, including that offered by de-
fendants, indicated that exit criteria
should be multi-faceted in nature, to
ensure that a student is not pre-
maturely excluded from a bilingual
program which may be essential for
educational success. Dr. Cardenas sug.
gested that the achievement test score,
oral proficiency, teacher judgmem,
and parental viewpoint should all be
taken into account in making a deci-
sion to reclassify a limited English pro-
ficiency child. TR 1126-27. Dr.
Tipton recommended that the mastery
of specific skills, reflecting all facets
of the learning process, replace test

scores altogether as exit criteria. TR
1203.

In sum, the record demonstrates
that the state's exclusive reliance upon
English achievement test scores for
the purpose of reclassifying students
out of bilingual programs is erroneous.
All of the testimony indicated that
oral speaking ability and other cogni-
tive skills must be taken into account
as well. Moreover, the relative abilities
of a student in Spanish and English
are relevant to determining whether
that student can achieve his learning
potential in an English-only class-
room. Multi-faceted criteria should be
developed to carry out this important
task of reclassification in an accurate
and responsible manner.

(e) Monitoring and Enforcement
The inadequacies of the state's bi-

ling 'al program, described above,
are compounded by tie defendants'
failure to monitor and enforce local
compliance with state regulations in
this field. Primary reponsibility for
state administration of bilingual
education rcsts with TEA's Division
of Bilingucd Education. The myriad
duties of this division include advising
school districts concerning the de-
velopment and implementation of
local prt.vams, reviewing local pro-
posals for Title VI grants, reviewing
ull eplications for state bilingual
funk.ig, and monitoring local com-
l.:Hance with state law. The division
currently employs ten professionals
and two secretaries to carry out these
tasks, with respect to approximately
1,100 school districts throughout the
state. No increase in personnel oc re-
sources is contemplated by TEA. PI.-
Int. Ex. 409, # 401, 404.

It is clear that the staffing a' the
Bilingual Education Division is grossly
inadequate to accomplish all of its
responsibilities. By its own estimate,
the division could not fulfill its basic
duties, even with an increase in per-
sonnel oc fifty percent. PI. -Int. Ex.
409, 444. Attributable in part to
this severe staffing constraint, the
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division has concentrated on pro-
viding technical assistance to school
districts, rather than monitoring
compliance with state law. Gov.
Ex. A-7 at 52.

The Division of Bilingual Education
does, however, accomplish on-site
visits of selected school districts to
evaluate their bilingual programs. Up
to the time of trial, monitoring had
been limited t.) those districts report-
ing a sufficient number of limited
English proficiency students to neces-
sitate bilingual instruction. By under-
counting such studentsand failing
to establish a bilingual program to
meet their needsa local school
district could thus effectively avoid
compliance review.

The principal tool used in conduct-
ing these visits is TEA's Guide for
Vonitoring Visit, a publication which
defendants admit is inadequate for its
intended purpose. P1. -Int. Ex. 409,
# 461, 452. Following a moi.:tor'ag
visit, the division sends a report of its
findings to the school district, specify-
ing any criticisms or weaknesses in the
district's program. But the division
does not threaten or impose sanctions
for non-compliance, nor has it ever
recommended to the Division of
School Accreditation that sanctions be
imposed. P1.-Int. Ex. 409, # 417.

The Division of School Accredita-
tion is the second principal actor in the
defendants' enforcement program.
That division has the power to impose
sanctions, up to and including loss of
state accreditation, upon local dis-
tricts which violate state education
laws and regulations. The record in-
dicates that this division has not
treated the state's Bilingual Education
,mot as worthy of strict enforcement.

Despite serious deficiencies and
violations of law found in the bilin-
gual programs of numerous local
districts and reported to the Division
of School Accreditation, no warnings
or sanctions of any kind have been
imposed. P1. -Ent. Ex. 409, # 441.
Similarly, no school district in Texas
has ever faced a loss of accreditation
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for failing to provide bilingual educa-
tion altogether. Id., # 403.

In keeping with its lax enforcement
policies in this area, TEA significantly
diluted formal accreditation standards
regarding bilingual education in 1977.
The original bilingual guidelines,
which were embodied in the accredita-
tion standards, set forth specific pro-
gram requirements which included
program content and teaching metho-
dology. P1.-Int. Ex. 68 at 19. But three
years later, the agency rewrote Prin-
ciple VI, Standard 8, in the following
vague terms: "A district enrolling
pupil populations requiring compensa-
tory programs discharges those obli-
gations by adaptations of the
curriculum to fit distinctive needs
(such as language or culture) of these
populations." P1.-Int. Ex. 409, #407
(a), 408(a); Pl.-Int. Ex. 69 at 23.

The new state plan for bilingual ed-
ucation does address some of the de-
ficiencies of TEA's compliance pro-
gram. The plan provides for on-site
visits to school districts without bi-
lingual programs, as well as to those
districts where such programs do exist.
Pl. -Int. Ex. 383, § 32.52.050. The
plan further provides that the Division
of Bilingual Education shall report the
findings of its monitoring visits to the
Division of School Accreditation. Id.
But unless some appropriate division
within TEA undertakes on-site verifi-
cation of student counts reported by
districts without bilingual programs,
visiting such districts is largely an
empty gesture. Moreover, no indica-
tion is present that the Division of
School Accreditation will give any
more emphasis to information con-
cerning shortcomings in the ;Ir of
bilingual education than it ha
past. Finally, while augmenting the
monitoring duties of the Bilingual
Education Division may appear
hypothetically impressive, these new
responsibilities cannot, in reality, be
effectively undertaken by the same
tiny staff unable to complete a more
modest set of tasks up to the present.
Unless the defendants are prepared to



commit substantial additional re-
sources to this effort, monitoring of
bilingual education at the local level
will continue to be deficient.

(5) Conclusion

The state's compensatory ed-
ucation program has not succeeded in
eradicating the disabling effects of
pervasive historical discrimination
suffered by Mexican-Americans in the
field of education. Bilingual instruc-
tion is uniquely suited to remedying
the special learning problems of these
children and preparing them to eniov
equal educational opportunity in
Texas public schools. The state
existing bilingual program, while an
improvement over past practices, is
wholly inadequate.

Serious flaws permeate every aspect
of the state's effort. Required program
content, described in detail by state
law and regulation, is frequently
ignored by local school districts. The
scanty coverage of the state's bilin-
gual program leaves tens of thousands
of Mexican-American children with-
out the compensatory help they
require to function effectively as
students. Identification of limited
English proficiency students by local
school districts is unreliable and
unverified. Criteria for transferring
students out of bilingual programs and
into all-English classrooms are fixed
far too low to ensure that all vestiges
of discrimination have been removed
before relief is cut off. Finally, the
state has failed to monitor local bilin-
gual programs in a thorough and dili-
gent manner or to er r iicable
laws and regulations ti igh the im-
position of sanctions in appropriate
circumstances. Since the defendants
have not remedied these serious de-
ficiencies, meaningful relief for the
victims of unla.,,ful discrimination
must be instituted by court decree.

III. TITLE VI CLAIM

In addition to their constitutional
claims based upon de jure discrimina-
ton against Mexican-Americans in

Texas, plaintiffs contend that they are
entitled to relief under two separate
federal statutes." The first such
statute, section 601, of the Civil
Rights Act of 1964 (Title VI), 42
U.S.C. 2000d, prohibits discrimination
in any program receiving federal
funds." The crux of the statutory
claim is that the defendants' failure to
provide adequate educational pro-
grams to remedy the special learning
difficulties of these children consti-
tutes, in itself, unlawful discrimina-
tion based on national origin. For the
reasons set forth below, plaintiffs have
not prevailed on this cause of action.

Plaintiffs' Title VI allegations
parallel the claim upheld by the
Supreme Court in Lau v. Nichols, 414
U.S. 563, 94 S.Ct. 786, 39 L.Ed.2d 1
(1974). Lau was a class action brought
on behalf of non-English speaking
Chinese students in San Francisco.
Plaintiffs claimed that the failure of
the city's public school system to
educate these children in a language
they could understand constituted dis-
crimination in violation of both Title
VI and the Equal Protection Clause of
the Fourteenth Amendment. In a
brief opinion, limited to the statutory
claim, the Court declared that provid-
ing the same all-English instruction
and materials to students who speak
English and to those who did not con-
stituted inequality of educational
opportunity, since the latter "are ef-
fectively foreclosed from any meaning-
ful education." Id. at 566, 94 S.Ct. at
78g. Relying upon regulations of the
Department of Health, Education a
Welfare which were drawn up It
interpret and administer Title VI, the
Cour; found that "discrimination is
barren [ender the statute] which has
that effect [discrimination], even
though no purposeful design is
present." Id. at 569, 94 S.Ct. at 789
(emphasis in original). Once unlawful
discrimination had been established,
the regulations required that school
authorities take affirmative action to
rectify the language barrier impeding
these students. The Court remanded
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the case for a determination of the
proper remedy in accordance with
those regulations.

The apparent significance of Lau to
the case at bar is clear. First, Lau
demonstrated the Supreme Court's
concern with language barriers linked
to ethnicity and its awareness that
such barriers, unless overcome,
effectively preclude educational op-
portunity. Second, Lau recognized an
affirmative obligation on the part of
school officials to take steps to meet
this problem head-on. Third, and most
importantly, Lau was predicated on
the Court's stated assumption that
only discriminatory effect was neces-
sary to establish unlawful action
under Title VI. Discriminatory pur-
pose or intent, under that view, need
not be demonstrated as an essential
element of the statutory violation.

It is on this final point that plain-
tiffs' Title VI claim founders in this
case. In 1976, two years after it
decided Lau, the Supreme Court held
that an allegation of discriminatory
purpose, in addition to discriminatory
impact, was necessary to state a cause
of action under the Fourteenth
Amendment. Washington v. Davis,
426 U.S. 229, 240, 96 S.Ct. 2040,
2047, 48 L.Ed.2d 597. According to
this newly-evolved doctrine, "[elven if
a neutral law has a disproportionately
adverse effect upon a racial minority,
it is unconstitutional under the Equal
Protection Clause only if that impact
can be traced to a discriminatory
purpose." Personnel Administrator of
Massachusetts v. Feeney, 442 U.S.
256, 272, 99 S.Ct. 2282, 2292, 60
L.Ed.2d 870 (1979).

The infusion of an intent require-
ment into the constitutional cause of
action did not necessarily alter the
parameters of Title VI. Congress is
empowered to proscribe discrimina-
tory conduct which the Constitution
does not reach, as it has, for example,
in enacting Title VII, which imposed
duties on private employers beyond
the scope of the Fifth and Fourteenth
Amendments. But in the case of

176

University of California Regents v.
Bakke, 438 U.S. 265, 98 S.Ct. 2733,
57 L.Ed.2d 750 (1978), a majority of
the Court, in separate opinions,
addressed the relationAip between
Title VI and the Equal Protection
Clause and found them to be essen-
tially coextensive.

Four members of the Court, in an
opinion written by Justice Brennan,
undertook an extensive analysis of the
legislative history of Title VI. They
concluded that "Title VI prohibits
only those uses of racial criteria that
would violate the Fourteenth Amend-
ment if employed by a state or its
agencies...." Id. at 328, 98 S.Ct. at
2767. The purpose of the statute,
these justices found, was not to
expand the concept of discrimination
under the law, but rather to extend
the existing requirements of the Four-
teenth Amendment to private pro-
grams that receive federal funds. Id. at
327-29, 98 S.Ct. at 2767-68.

Justice Brennan and his colleagues
were well aware that their views con-
cerning Title VI, when read in con-
junction with Washington v. Davis
and its progeny, undercut the doctrine
set forth in Lau, i.e., that impact alone
was sufficient to make out a statutory
violation. Their analysis was ex-
pressed in the following passage:

We recognize that Lau, especially when
read in light of our subsequent decision in
Washington v. Davis, 426 U.S. 229 [96
S.Ct. 2040, 48 L.Ed.2d 5971 (1976), which
rejected the general proposition that
governmental ac.ion is unconstitutional
solely because it has a racially dispro-
portionate impact, may be read as being
predicated upon the view that, at least
under some circumstances, Title VI pro-
scribes conduct which might not be pro-
hibited by the Constitution. Since we are
now of the opinion, for the reasons set
forth above, that Title VI's standard, appli-
cable alike to public and private recipients
of federal funds, is no broader than the
Constitution's, we have serious doubts
concerning the correctness of what appears
to be the premise of that decision. Id. at
352, 98 S.Ct. at 2779.

The four justices nevertheless con-
cluded that "Title VI's definition of



racial discrimination is absolutely co-
extensive with the Constitution...."
Id.

This view was shared by a fifth
member of the Court, Justice Powell,
who also reviewed legislative history
and declared: "In view of the clear
legislative intent, Title V1 !mist be
held to proscribe only those jai
classifications that would violate the
Equal Protection Clause or the Fifth
Amendment." Id. at 287, 98 S.Ct. at
2746. The four remaining justices,
speaking through Justice Stevens,
found it unnecessary to decide the
congruence, or the lack thereof,
between Title VI and the Fourteenth
Amendment in order to decide the
case. Id. at 417-18, 98 S.Ct: at 2813.

The United States, recognizing the
implications of Bakke for its Lau-
based statutory claim in this case, has
attempted to distinguish those two
cases in a manner which would justify
the conclusion that the majority of
justices did not accurately express
what they mean to signify. Relying
upon a description of Lau offered by
Justice Powell, the Government
asserts that Title VI is coextensive
with the Fourteenth Amendment in
some circumstances (i.e., Bakke) but
not in others (i.e., Lau). It is quite true
that the Et ffirmative action disallowed
in Bakic6 was substantially different
from the affirmative action mandated
in Lau. But the majority's finding of
coe-,ensiveness, based upon over-
whelming evidence of congressional
intent, did not depend upon the de-
tails of each alleged act of discrimina-
tion. Either Congress went beyond the
constitutional notion of unlawful dis-
crimination in enacting Title VI or it
did not. A majority of the Supreme
Court has concluded that it did not.

6"'-6") Thus, while Bakke does not ex-
pressly overrule Lau, it renders mat
decision obsolete, insofar as it found a
violation of Title VI merely on proof
of discriminatory impact without any
showing of discriminatory intent, as
required by Washington v. Davis and
subsequent cases. If Title VI is co-

extensive with the Equal Protection
Clause, purposeful discrimination
must be shown to make out a statu-
tory violation." Thus it must be
decided whether that required has
been met by plaintiffs here.
O ^.-oft Proof of discriminatory intent
necessitates a showing that the defen-
dants acted as they did for the
purpose, in whole or in part, of mis-
treating or relegating members of a
particular racial or ethnic group to an
inferior position. In this case, the State
of Texas and its educational agencies
have taken certain steps, for the pt:.-
pose of alleviating language barriers
which pose an obstacle to the educa-
tion of Spanish-speaking children.
While these actions have been in-
adequate to meet the problem, it has
not been suggested that they were in-
stituted for an invidious purpose.
O +4.0, It is unquestionable that the
defendants' refusal to provide bilin-
gual instruction at all grade levels for
all children of limited English profi-
ciency has effected a disproportionate
impact upon the state's Mexican-
American ethnic minority. But there
is no evidence that the state's recent
policies, isolated from the long history
of purposeful discrimination, were
themselves designed with the intent of
perpetuating that discrimination. The
state's existing program of remedial
instruction for these disadvantaged
children may be inadequate, but it is
not, in itself, discriminatory. In the
absence of purposeful discrimination,
the state's failure to provide compre-
hensive bilingual instruction for all
Mexican-American students who need
it does not, apart from the past de jure
discrimination suffered by that ethnic
group, constitute an independent
violation of the Equal Protection
Clause. Since Title VI has now been
deemed coextensive with the Four-
teenth Amendment, neither has there
been a violation of that statute.
IV. EQUAL EDUCATIONAL

OPPORTUNITIES CLAIM
The second statutory basis of plain-

tiffs' claim for relief is § 204(f) of the
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Equal Educational Opportunities Act
of 1974 (E.E.O.A.), codified at 20
U.S.C. § 1703(f). The E.E.O.A.,
enacted as Title II of the Education
Amendments of 1974, was originally
pronosed by the President in 1972,

it pass. House but not the
Senate. Two ye._ later, the L.E.O.A.
was adopted as loor amendment to
the omnibus Education Amendments
legislation in both houses of the
Congress and signed into law. Section
1703 of the statute prohibits a state
from denying equal educational op-
portunity in any of six specified ways,
including
the failure by an educational agency to
take appropriate action to overcome lan-
guage barriers that impede equal partici-
pation by its students in its instructional
program. § I 7031f).

Plaintiffs contend that the defen-
dants' existing educational program,
which has failed to overcome the lan-
guage barrier faced by Mexican-
American children, violates this pro-
vision of law.

In assessing the validity of that
claim, it is necessary, first, to address
the same questions discussed above
the relationship of the E.E.O.A. to the
Fourteenth Amendment. If § 1703
merely restates the requirements of
the Equal Protection Clause, without
creating new forms of prohibited
conduct, the entire body of Four-
teenth Amendment law, including the
intent requirement set forth in Wash-
ington v. Davis, should presumably be
read into the statute. But if the
E.E.O.A., like Title VII, was de-
signed to proscribe discriminatory
action outside the scope of the con
stitutional prohibition, it must be
accorded a separate interpretation on
the basis of its own language and
legislative history.

.0, The evolution of the E.E.O.A.
makes it clear that the statute was in-
tended to create new substantive
rights for victims of discrimination,
beyond that subject to challenge on
constitutional grounds. The House
Committee on Education and Labor,
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which approved the legislation in
1972, reported:
[Ole committee bill for the first time in
Federal Law contains an illustrative defi-
nition of denial of equal educational op-
portunity. It is the purpose of that defi-
nition... to provide school and govern-
mental authorities with a clear tic'
ation of their responsibilities to their
students and employees with the means to
achieve' enforcement of their rights.
H.R.Rep. No. 1335, 92nd Cong., 2nd Sess.
at 3 (1972).

The presidential message which
proposed the legislation specifically
emphasized its establishment of en-
forceable rights for school children of
limited English proficiency:
School authorities must take appropriate
action to overcome whatever language
barriers might exist, in order to enable all
students to participate equally in educa-
tional programs. This would establish, in
effect, an educational bill of rights for
Mexican-Americans, Puerto Ricans,
Indians, and others who start under lan-
guage handicaps, and ensure at last that
they too would have equal opportunity.
118 Congressional Record 8931 (1972).

The Court of Appeals for the Fifth
Circuit has recognized that the
E.E.O.A. in general and section
1703(f) in particular encompass forms
of conduct not within the purview of
the Equal Protection Clause. In
United States v. Hinds County School
Board, 560 F.2d 619 (1977), the Court
of Appeals expressly rejected the de-
fendant's assertion that the legislation
merely restates existing constitutional
law and, to the contrary, held:
The sections go beyond the acts and prac-
tices proscribed prior to the Equal Educa-
tion Opportunities Act's passage and
guarantee additional rights to public school
children. Id. at 624.

In Morales v. Shannon, 5 Cir., 516
F.2d 411, 415 (1975), cert. denied 423
U.S. 1034, 96 S.Ct. 566, 46 L.Ed.
2d 408 (1976), a desegregation case
brought on behalf of Mexican-Ameri-
can children in Uvalde, Texas, the
court observed:
It is now an unlawful educational prac-
tice to fail to take appropriate action to
overcome language barriers.



Section 1703(f) was cited as authority
for this statement of law.

The above analysis demonstrates
that the E.E.O.A., in contrast to Title
VI, is not coextensive with the Four-
teenth Amendment. The question of
whether or not discriminatory intent
i a necessary element of a § 1703(f)

iolation must therefore be resolved,
not by nee to constitutional
doctrine, but oy the text of the statute
itself. The language and structure of
§ 1703 provide a clear answer. Six
different means by which equal ed-
ucational opportunity may be denied
are enumerated. Several of these for-
bidden forms of conduct, as described
in the subsections of § 1703, expressly
include an element of intent. Sections
1703(a) and (b) address instances
of "deliberate segregation," while
§ 1703(e) prohibits student transfers
"if the purpose and effect of such
transfer is to increase segregation. .. ."

ea.42, In contrast, other subsections
of § 1703 contain no requirement of
intent in describing prohibited con-
duct. Section 1703(c) is concerned
with all student assignments which
have the effect of increasing segrega-
tion. Similarly, § 1703(f), the provi-
sion at issue here, says nothing about
purpose. Thus, the subsection applies
to any failure by any educational
agency to overcome language barriers,
regardless of how the barrier
originated or why the agency has
neglected to take corrective measures.

Plaintiffs allege that defendants
have failed to take appropriate re-
medial action to meet the language
difficulties encountered by Spanish-
speaking students in the public
schools. That allegation falls directly
within the terms of § 1703(f). Hence,
no proof of invidious intent need be
presented. Congress has determined
that a school system which fails to
overcome language barriers that
handicap its students denies them
equal educational opportunity. If
plaintiffs can demonstrate such
failure, whether deliberate or unin-

tentional in nature, they are entitled
to relief.

ug.49, One remaining question in
4it fty. whether a violation of the

haw taken lies in the
meaning of the phrase aiodiopriatIk
action" in § 1703(f). If the statute
requires only that school officials take
some steps to address the problem
posed by language barriers that re-
quirement has certainly 1, met by
defendants here. They have iiistituted
a plan, described above, consisting of
bilingual instruction for some students
and English development classwork
for others. While the deficiencies of
that program are manifest, it is, never-
theless, a program of action under-
taken to meet the perceived need.

But it would make little sense
to conclude that Congress, after iden-
tifying a serious problem in the
nation's schools and requiring affir-
mative measures to overcome it,
would permit any course of conduct,
however ineffectual or counter-
productive, to satisfy its mandate.
Congress was obviously concerned
with the implementation of effective
solutions to learning barriers caused'
by language differences, not with
forcing school officials to go through
the motions of responding to the statu-
tory mandate without achieving
meaningful results. The term
"appropriate action" must necessarily
include only those measures which
will actually overcome the problem.
Substantive results, not form, are
necessarily dispositive in assessing a
school district's compliance with the
law.

In two recent cases involving claims
relating to bilingual instruction, this
interpretation was accorded §1703(f)
by the United States District Court for
the Eastern District of New York.
Rios v. Read, 480 F.Supp. 14 (1978);
Cintron v. Brentwood Union Free
School District. D.C., 455 F.Supp. 57
(1978). In each case, it was found that
the school district's programs, while
well-intended, were inadequate; and it

1"
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was concluded and ordered that more
effective programs should be insti
tuted to meet the requirements of the
statute. Sze also Rios v. Read, 73
F.R.D. 589, 596 (E.D.N.Y. 1977) (dis-
cussing these issues in pretrial con-
text). Plaintiffs contend for a similar
finding in the t -se at bar.

One coot addressing a claim
brought untie( this statute found that
"appropriate action" Limit,- §170310
need not 2aclude bilinguir, instruction.
Guadalupe Org. Inc. v. Temple Ele,.
School, 587 F.2d 1022, 1030 (9th CI,

978). There, the Court of Appeals for
the Ninth Circuit upheld a local
district's remedial plan against a

challenge brought on behalf of
Spanish-speaking children. But plain-
tiffs in Guadalupe, in sharp contrast
to plaintiffs here, conceded that the
plan already in place was adequate to
enable the students to participate fully
in the educational prk:cess. Id. at
1028-29. They sought bilingual in-
struction, not as a transitional device

(to prepare children to enter an all
English classroom, but as a permanent
educational end in itself.

It is true that bilingual instruction
per se is not required by § 1703(f) or
any other provision of law. If the
defendants here had implemented
another type of program which ef-
fectively overcame the language
barriers of Mexican-American stu
dents and enabled them to parti-
cipate equally in the school curri-
culum, without using bilingual in-
struction of any kind, such a course
would constitute "appropriate action"
and preclude statutory relief. But the
evidence in this case, discussed above,
showed that the defendants have
failed to remedy this serious educa-
tional problem as it exists throughout
the State of Texas. A violation of
§ 17031f) has thus occurred. The
evidence also demonstrated that bi-
lingual instruction is uniquely suited
to meet the needs of the state's
Spanish-speaking students. There-
fore, the defendants will be required to
take further steps, including additional

ISO

bilingual instruction, if needed, to
satisfy their affirmative obligation
wider the statute and enforce the right
of these linguistically deprived chil-
dren to equal educational opportunity.

A separate violation of the
E.E.O.A. by the defendants stems
directly from their failure to remove
the disabling vestiges of past de jure
discrimination against Mexican-
Americans --is found in section II,
supra. tin:. § 17034b) of the
E.E.O.A., equal educational oppor-
tunity is denied where an educational
agency which has formerly practiced
delibr ,t segregation of students on
th of race, color, or national
0: " affirmative steps"
to ic . Ages of that dis-
crimination. As in the case of "ap-
propriate action" under § 1703(f), the
aftirmative steps required by §1703(b)
are necessarily those measures which
accomplish the objective of com-
pletely extirpating discrimination. The
myriad deficiencies of the defendants'
existing educational program for
Mexican-American students make out
a statutory offense under § 1703(b), as
well as a violation of the Equal Pro-
tection Clause.

1 7 j:

V. RELIEF
The lingering residue of uncon-

stitutional discrimination suffered by
Mexican-Americans in Texas and the
continued existence of language
barriers which impede equal educa-
tional opportunity can no longer be
tolerated. The defendants make much
of their efforts to meet these inequities
and bring Mexican-American children
into the educational mainstream. It is
true that the state's existing policies
toward these children constitute a
significant improvement over past de
jure discriminatory practices and are
no doubt motivated by the best of in-
tentions. But good intentions are not
enough. The measure of a remedy is
its effectiveness, not its purpose.
Dayton Board of Education v. Brink-
man, 443 U.S. 526, 538, 99 S.Ct.
2971, 2't79, 61 LEd.2d 720 (1979)



(Dayton //. The Court of Appeals for
the Fifth Circuit succinctly expressed
this proposition:

As the Constitution dictates, the proof of
the pudding is in the eating: the proof of a
school board's compliance with constitu-
tional standards is the result-the per-
formance. United States v. Jefferson Cty.
I3d. of Ed.. 372 F.2d 836, 894 (1966), cert.
denied 389 U.S. 840, 88 S.Ct. 67, 19
L.Ed.2d 103119671.

The task of enabling all Mexican-
American children in Texas to over-
come past discrimination and enjoy
full participation in the state's public
education system cannot be delayed
until the defendants voluntarily
overcome their reluctance to provide
the necessary programs. Constitu-
tional rights are to be promptly vin-
dicated. Watson v. Memphis, 373 U.S.
526, 539, 83 S.Ct. 1314, 1321, 10
L.Ed.2d 529 (1963). Justice Gold-
berg's words in Watson, on behalf of a
unanimous Court, in rejecting the de-
fendants' desire to delay complete
desegregation of public recreation
facilities, are equally applicable to the
case at bar:

The rights here asserted are, like all such
rights, present rights; they are not merely
hopes to some future enjoyment of some
formalistic constitution& promise. The
basic guarantees of our Constitution are
warrants for the here and now and, unless
there is an overwhelming compelling
reason. they are to be promptly fulfilled.
Id. at 533, 83 S.Ct. at 1318 (emphasis in
original).

No justification exists tc postpone
meaningful relief for the many
thousands of Mexican-American chil-
dren whose very futures in this society
depend upon the effectiveness of their
education. Remedying past injustices
suffered by an ethnic minority may be
politically inexpedient and economi-
cally burdensome; but citizens cannot
be compelled to forego their constitu-
tional rights because public officials
fear public hostility or desire to save
money. Palmer v. Thompson, 403
U.S. 217, 226, 91 S.Ct. 1940, 1945,
29 L.Ed.2d 438 (1971).

%olio, In a case such as this, where
constitutional and statutory claims of
a serious and extensive nature have
been upheld, the court hearing those
claims has no choice. Its clear and
compelling duty is to frame a decree
which will work immediately to eli-
minate the discriminatory effects of
the past and to assure future com-
pliance with the laws of the land.
Green v. County School Board, 391
U.S. 430, 438 n. 4, 88 S.Ct. 1689,
1694 n. 4, 20 L.Ed.2d 716 (1968);
United States v. DeSoto Parish School
Board, 574 F.2d 804, 811 (5th Cir.
1978), cert. denied 439 U.S. 982, 99
S.Ct. 571, 58 L.Ed.2d 653 (1978).
Waiting is not the perogative of a
federal court. It must act swiftly in the
face of constitutional denial as it
occurs. United States v. Texas Educa-
tion Agency, 467 F.2d 848, 891 (5th
Cir. 1972) (en banc) (Brown, C.J.,
separate opinion).

A. Principles of Equitable Relief
In fashioning and effectuating

relief from unconstitutional de jure
discrimination, a court must be guided
by basic equitable principles. Brown v.
Board of Education, 349 U.S. 294,
300, 75 S.Ct. 753, 756, 99 L.Ed. 1083
(1955) (Brown II). Foremost among
these principles is the breadth and
flexibility characteristic of equity as a
vehicle for ensuring an effective
remedy for past wrongs. Swann v.
Board of Education, 402 U.S. 1, 15, 91
S.Ct. 1267, 1275, 28 L.Ed.2d 554
(1971). The purpose of equitable relief
is to adapt judicial power to the parti-
cular set of circumstances befo:e the
court. Alabama v. United States, 304
F.2d 583, 591 (5th Cir. 1963), affd.,
mem., 371 U.S. 37, 83 S.Ct. 145,
L.Ed.2d 112 (1962).

Rather than merely pro-
hibiting the continuation of unlawful
conduct, an equiftdecree may be
affirmative in nature, compelling de-
fendants to take corrective or remedial
action necessary to offset the harmful
effects of such conduct. Id. at 590; see
also United States v. Texas. 342
F.Supp. 24 (E.D.Tex.1971), affil. 466

lU
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F.2d 518 (5th Cir. 1972) (per curiam)
(ordering bilingual bicultural instruc
tion in the public schools of San Felipe
Del Rio Consolidated Independent
School District, to remedy de jure
discrimination against Mexican-
American students). State govern-
ments are not immune from such in-
junctions under the Tenth Amend-
ment, since that general reservation of
nondelegated powers to the states has
no bearing upon the enforcement of
:xpress prohibitions contained in the
Equal Protection Clause of the Four-
teenth Amendment. Milliken v.
Bradley, 433 U.S. 267, 291, 97 S.Ct.
2749, 2762, 53 L.Ed.2d 745 (1977)
(Milliken ID. Moreover, affirmative
equitable relief may be ordered, not-
withstanding a direct and substantial
impact upon a state's treasury, as long
as the relief is designed to operate pro-
spectively rather than as retroactive
money damages. Id. at 289, 97 S.Ct. at
2761; Gary W. v. State of Louisiana.
601 F.2d 240, 246 (5th Cir. 1979).

In order to fulfill its basic purposes,
equitable relief must be carefully
tailored to the violation which has
been found. A court must do more
than merely identify victims of unlaw-
ful discrimination and take action to
assist those individuals. Instead, the
remedy invoked must discretely
remedy the specific consequences of
the defendants' illegal actions. In in-
stances of pervasive, systemwide dis-
crimination, it is the combined effect
of all violations which must be ad-
dressed by the remedy, even if they
may have been distinct and divisible in
nature. Evans v. Buchanan, 582 F.2d
750, 751, 764 (3rd Cir. 1978) (en
banc), affd. 446 U.S. 923, 100 S.Ct.
1862, 64 L.Ed.2d 278 (1980). In re-
capitulation, the scope of the injury
determines the substance and extent
of the appropriate remedy. Swann,
402 U.S. at 16, 91 S.Ct. at 1276.

Defendants here have conceded
that their past discriminatory policies
toward Mexican-Americans have con-
tributed significantly to the learning
difficulties still experienced by
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members of that minority group in the
Texas public schools. The record sum-
marized in Section II, supra, graphical-
ly demonstrates the pervasiveness of
that discrimination and the severity of
the language-based educational defi-
ciencies which are its legacy. All of the
circumstances which may have led to
the plight of Mexican-American chil-
dren in public schools throughout the
state cannot be rectified here. Such
relief is not only beyond the scope of
this litigation, but also beyond the
capabilities of the law. A duty exists,
however, to address that specific
cause of the current injury which
stems directly from defendants' past
unconstitutional conduct. Since the
defendants formerly vilified the
language, cultuTe, and heritage of
these children with grievous results,
effectual measures must be imple-
mented to counteract the impact of
that pattern of discrimination.

In formulating an effective remedy,
the hidden vestiges of discrimination,
as well as its more visible symptoms,
must be attacked. Courts have be-
come increasingly sensitive to the
ancillary effects of long-standing
prejudice and the need to provide con-
comitant relief. This issue was faced
squarely by the Supreme Court in
Milliken v. Bradley, 433 U.S. 267, 97
S.Ct. 2749, 53 L.Ed.2d 745 (1977)
(Milliken II). In Milliken, the district
court had ordered that remedial ed-
ucation programs be provided to Black
students, as part of an equitable de-
cree, grounded upon a finding of de
jure discrimination in the Detroit
public schools. Addressing the prop-
riety of such affirmative relief, the
Court noted:

In a word, discriminatory student assign-
ment policies can themselves manifest and
breed other inequalities built into a dual
system founded on racial discrimination.
Federal courts need not, and cannot, close
their eyes to inequalities, shown by the
record, which flow from a long-standing
segregated system. Id. at 283, 97 S.Ct. at
2758.

The Court found that the remedial
programs ordered by the district court



were aptly tailored to relieve the con-
sequences of defendants' unlawful
conduct and further, that they would
serve to help restore the victims of dis-
crimination to the position they would
have enjoyed in terms of education
had equal instruction been con-
tinuously provided to all children in
integrated schools. Id. at 282-88, 97
S.Ct. at 2758-61. An affirmative
response to the ancillary effects of dis
crimination, approved by the Supreme
Court in Milliken II, is equally ap-
propriate in the case at bar."

B. The Appropriate Remedy

As noted in Section II, supra, the
defendants' program to remedy the
learning difficulties experienced by
Mexican-American children as a
result of past discrimination has been
sorely deficient. Bilingual instruction
has been made unavailable to tens of
thousands of limited English profi-
ciency students, at all grade levels, in
need of such a learning tool. Pro-
cedures for identifying children re-
quiring remedial assistance are un-
reliable. The criteria employed to
transfer students out of bilingual pro-
grams serve to push many Mexican-
American children into all-English
classrooms long before they are able to
participate caectively in such an en-
vironment. English language develop-
ment programs, widely used in lieu of
bilingual instruction, neglect meaning-
ful instruction in cognitive subject
areas while they are seeking to
improve proficiency in English.
Monitoring of remedial programs at
the local level is lax, and enforce-
ment of applicable state regulations
remains virtually nonexistent.

The state's response to this poor
record of achievement is essentially its
contention that it is doing all in its
power with the resources it has avail-
able. The state's existing program, un-
questionably is better than nothing.
But the implementation of incomplete
remedies to meet widespread con-
stitutional violations has been consis-
tently disapproved. Thus, for example,
in Lee v. Macon County Board of

Education, 5 Cir., 616 F.2d 805
(1980), and Arvizu v. Waco Indepen-
dent School District. 5 Cir. tkl)5
499 (1974), the Court of ifk lc for
the Fifth Circuit :%:js..

desegregation plans which . ' to
cover all public school grades. See also
United States v. Texas Education
Agency, 564 F.2d 162, 175 (5th Cir.
1977), cert. denied 443 U.S. 915, 99
S.Ct. 3106, 61 L.Ed.2d 879 (1979)
(Austin III).

The state's institution of a limited
bilingual education program restrict-
ed to the lower primary grades is
analogous to the partial desegregation
plans disapproved in these and other
cases. Since all Mexican-American
children in Texas public schools bear
the burden of historical discrimina-
tion, all in need of remedial bilingual
instruction are equally entitled to
receive such relief, regardless of their
grade level. It is not sufficient for the
state to meet the special needs of these
children in lower grades and thereafter
leave them to fend fnr themselves in
all-English classrooms which these
students are not prepared to enter.

In justifying their failure to pro-
vide a more extensive program of bi-
lingual education, the defendants con-
tend that there are simply not enough
qualified bilingual teachers available
to staff such a program. But they con-
cede that the state has made inade-
quate efforts to train administrators in
bilingual education. Pl.-Int. Ex. 409,
# 821. Defendants further acknow-
ledge that there are presently at least
263 teachers in Texas who have bilin-
gual certification who are not being
utilized in bilingual programs, which
constitutes a substantial untapped
pool of talent. PL-Int. Ex. 409, #501.

More importantly, the available
supply of teachers trained in bilingual
instruction is not static, but constantly
changing. It responds to a number of
variables, including the existence of
recruitment programs and the
strength of overall demand. Dr.
Norma Hernandez, Dean of tne. Col-
lege of Education at the University

1 is
183



U.S. v. Texas

of Texas at El Paso, testified that the
number of teaching students in her
school who would seek bilingual
training would increase substantially,
if there were a firm state commitment
to providing bilingual education in the
Texas public schools at all grade
levels. TR 617. Yet the only signals
given by the state with respect to the
scope of bilingual education since
1973 have been to the contrary. In
1975, required bilingual instruction
was cut back from grades one through
five to kindergarten through three.
Bilingual exit criteria were weakened
in 1979. With respect to recruitment,
the Department of HEW's Office of
Civil Rights found that TEA has no
plan or program to recruit and hire
qualified bilingual personnel. Thus,
any temporary shortage of available
bilingual teachers is partially of the
defendants' own making.''

A similar objection to court-ordered
bilingual instruction was raised by the
defendants in Serna v. Porta les
Municipal Schools. 351 F.Supp. 1279
(D.N.M. 1972), affd 499 F.2d 1147
(10th Cir. 1974). Responding to the
alleged unavailability of qualified
bilingual teachers, the court noted:

This is not an acceptable justification for
not providing specialized programs where
the deprivation of them violates a consti-
tutional right ... Ad at 1283.

While the defendants may have
practical problems to overcome in
order to provide complete and effec-
tive relief to victims of past discrimi-
nation, their duty to do so is clear and
compelling

Several other courts have faced the
propriety of ordering affirmative relief
in the form of bilingual instruction to
remedy various constitutional and
statutory violations. Cases approving
such relief include Serna v. Portales
Municipal Schools, 499 F.2d 1147
(10th Cir. 1974); United States v.
Texas, 342 F.Supp. 24 (E.D. Tex.
1971), affd. 466 F.2d 518 (5th Cir.
1972) (per curiam) (San Felipe Del Rio
Consolidated Independent School

184

7L,

District); and Rios v. Read. 480
F.Supp. 14 (E.D.N.Y. 1978). Two
cases, cited by defendants, disap-
proved bilingual plans. As already
noted, in Guadalupe Org. Inc. v.
Tempe Elem. School, 587 F.2d 1022
(9th Cir. 1978), no finding of de jure
discrimination was made as a predi-
cate to relief, and the plaintiffs con-
ceded that the remedial program
already in effect was sufficient to
ensure effective participation by Mex-
ican-American students in all-Eng-
lish classes. In contrast to the case
at bar, bilingual instruction was pro-
posed, not as a transitional tool, but as
an educational objective in itself.

The other case principally relied
upon by defendants, Keyes v. School
Dist. No. I, Denver, Cob., 521 F.2d
465 (10th Cir. 1975), cert. denied 423
U.S. 1066, 96 S.Ct. 806, 46 L.Ed.2d
657 (1976) did involve a constitu-
tional violation. In disapproving the
bilingual plan ordered by the district
court, the Court of Appeals observed
that no connection had been estab-
lished at trial between the defendant
school district's discriminatory prac-
tices and the harms suffered by plain-
tiffs. Id. at 482. In the instant case,
defendants have stipulated to sucl-t
causal relationship and it has bt.t...
here found that the current learn-
ing disabilities of Mexican-American
students are, in substantial part, at-
tributable to defendants' unlawful
conduct. Moreover, the plan rejected
in Keyes went "well beyond helping
Hispanic school children to reach pro-
ficiency in English necessary to learn
other basic subjects" Id. at 482, con-
trary to the transmuting role con-
templated for bilingual instruction in
the present case. Thus, neither
Guadalupe nor Keyes stands for the
proposition that bilingual education,
as a general rule, is an inappropriate
remedial tool. The facts of both cases
render them inapplicable to the in-
stant case.

An additional case which warrants
discussion is Morales v. Shannon, 366
F.Supp. 813 (W.D.Tex.1973), re-



versed 516 F.2d 411 15th Cir. 1975,
cert. denied 423 11.S. 1034. 96 S.Ct.
566, 46 L.Ed.2d 408(19761. The plain-
tiffs in Morales claimed that the
Uvalde, Texas, school district inten-
tionally had discriminated against
MexicanAmerican students. Pis an
element of relief, they sought bilin-
gual instruction. The district court
found no deliberate discrimination
and held for the defendants. On
appeal, the Court of Appeals for the
Fifth Circuit reversed the district
court on the issue of de jure discrimi-
nation and remanded the case for
formulation of an appropriate remedy.
In addressing the specific bilingual
plan sought by plaintiffs, the court
commented: "It strikes us that this
entire question goes to a matter re-
served for educators." 516 F.2d at
415.

The significance of this dictum in
Morales must be assessed in light of
the trial record on which the Court of
Appeals based its opinion. Reviewing
the testimony concerning bilingual
education presented at trial, the dis-
trict court noted that the witnesses
offered "widely differing and con-
flicting viewpoints as to the efficacy of
bilingual and bicultural programs in
general and to the various types of
programs in particular which best
serve the purpose." 366 F.Supp. at
822. The district court also observed
that many of the plaintiffs' witnesses
concerning bilingual education were
not qualified experts and merely pre-
sented "subjective, unsubstantiated
opinions" concerning the efficacy of
bilingual programs. Id. Thus, the
district court concluded that this
particular evidentiary record did not
warrant the imposition of the specific
relief requested, and the Court of
Appeals agreed.

It would be erroneous to interpret
Morales as holding that bilingual in-
struction must never be included as
part of an equitable remedy for un-
constitutional discrimination. The
trial record here, in sharp contrast to
that in Morales, contains extensive

testimony by well-qualified experts,
based upon testing surveys and other
scientific research, concerning the sub-
stantial and unique benefits of bilin-
gual instruction in overcoming learn-
ing problems. Far from disputing that
finding, the defendants conceded the
desirability of bilingual education, and
defendants' own witnesses advocated
broadening the scope of the state's
bilingual program.

Fundamental principles of equity
demand that the appropriate remedy
be drawn from the specific evidence
brought before the court in this parti-
cular case. The record here, unlike
that in Morales, compels the imple-
mentation of affirmative relief de-
signed to improve the quality and
expand the scope of bilingual instruc-
tion to be provided by the Texas
public schools. No other remedy can
completely eradicate the effects of
defendants' unlawful conduct.

i-oito, The United States, as plaintiff,
urges the court to look to the regula-
tions promulgated by the Department
of Health, Education and Welfare
(now Department of Education) under
Title VI in drafting an equitable
decree. Specifically, the Government
asserts that the so-called "Lau Reme-
dies" document, issued by the Depart-
ment Health, Education and Welfare
in 1975, be adhered to. It is true that
federal departmental regulations
which implement and interpret rele-
vant statutes are entitled to great
weight. Trafficante v. Metropolitan
Life Insurance Co., 409 U.S. 205, 210,
93 S.Ct. 364, 367, 34 L.Ed.2d 415
(1972). But the plaintiffs in this action
have not prevailed on their Title VI
claims. Moreover, a congressional
conference committee has recently
adopted the position that the "Lau
Remedies" are merely suggestions,
rather than requirements which must
be met by school districts. H.R.Rep.
No. 96-1443, 96th Cong., 2nd Sess.
(1980) at 13." Thus, while the "Lau
Remedies" document and relakid Title
VI regulations provide considerable
guidance, they are in no way binding
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or dispositive in the formulation of an
appropriate remedy.

[23] Complete and effective relief
from the constitutional and statutory
violations here found must contain
the following elements:

1. Program Coverage and Content

Bilingual instruction must be pro-
vided to all MexicanAmerican chil-
dren of limited English proficiency in
the Texas public schools. Such a re-
quirement should be effected in phases
over a six year period, in order to
ensure that adequate staffing and
learning materials will be available. A
suitable plan to train and recruit suf-
ficient bilingual teachers to meet this
requirement and a suggested timetable
for implementation should be devised
by TEA.

In accordance with the state's exist-
ing bilingual plan, school districts may
join to provide bilingual programs on
a more efficient and economical basis.
Bilingual instruction must be provided
in all subject areas, with the exception
of art, music, physical education, and
other subjects where language profi-
ciency is not essential to effective
participation. However, bilingual in-
struction shall not be provided in
schools set aside solely for that pur-
pose. To the extent possible, Mexican-
American students receiving bilingual
instruction must participate with
students of other ethnic backgrounds
in art, music, physical education,
shop, home economics, and all other
subjects where bilingual instruction is
not provided, as well as at lunch, at
recess, and in extra-curricular
activities."

2. Identification of Limited English
Proficiency Students

It is essential that all students be
surveyed upon initially entering the
Texas public schools to determine
whether they have a predominant
language other than English. Students
whose predominant language is
Spanish shall be administered tests
appropriate to their age level and
meeting recognized standards of
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reliability to ascertain whether they
are sufficiently proficient in English to
participate effectively in an all-English
curriculum. Teacher observation, in
addition to test results, should be
taken into account in classifying
students with respect to proficiency in
English. Local identification proce-
dures must be monitored by the TEA
through on-site verification visits.

3. Exit Criteria
Bilingual instruction, as a remedy to

unlawful discrimination, is intended to
serve as a transitional program. The
Equal Educational Opportunities Act
also requires that appropriate action
be taken to overcome language bar-
riers, until such time as students are
able to participate equally in regular
instructional programs. 20. U.S.C.
§ 1703(f). Accordingly, students
classified as limited in English pro-
ficiency should remain enrolled in
bilingual programs, until their place-
ment in all-English classes will not
produce any significant impairment of
their learning abilities or achieve-
ments.

To accomplish this objective,
students enrolled in bilingual pro-
grams should be tested at the end of
each school year to resolve the extent
to which their skills have progressed.
In addition to English language test
scores, a student's oral proficiency in
English, mastery of specific language
skills, subjective teacher evaluation,
and parental viewpoint should also be
taken into account. Moreover, a

student's ability in Spanish must be
compared with his ability in English,
to find whether his transfer into an all-
English classroom will handicap him
educationally. Thus, a student who
scores in the top quartile on a stan-
dardized achievement test admin-
istered in Spanish and in the third
quartile on a similar test written in
English is clearly not readY,'Iiiibe re-
classified, even though such a`sludent
could function to some extent in an
all-English classroom.

It will be necessary that specific
statistical standards be prepared to im-



plement these comprehensive exit
criteria. Such standards must ensure
that children of limited English pro-
ficiency receive bilingual instruction
as long as necessary to fulfill their
educational potential. Students in
grades six through twelve who cannot
meet the exit criteria should, never-
theless, be transferred out of bilingual
programs at the unsolicited request of
their parents. Finally, the application
of exit standards must be monitored
by TEA through on-site inspections.

4. Monitoring and Enforcement
TEA will be required to monitor

local compliance with state regula-
tions concerning bilingual education,
and also with respect to the order
hereafter entered, by inspecting each
school district in the state at least once
every three years. Local bilingual
program content, program coverage,
identification procedures, and reclassi-
fication are among the areas to be ex-
amined during these periodic visits.
Results of TEA monitoring should be
reported to both the local school dis-
trict and to the Division of Accredita-
tion of TEA. Districts found to be in
serious noncompliance with state
regulations or with the order to be
entered in this case shall be warned
and required to undertake immediate
corrective action. If the violations
persist, severe sanctions, including loss
of accreditation and funding in ap-
propriate instances, must be imposed.

The parties shall be ordered to meet
on or before January 29, 1981, for the
purpose of formulating a detailed,
comprehensive plan of relief incor-
porating all of the elements outlined
above. Such plan shall be submitted to
the court by March 2, 1981. If the
parties are unable to reach agreement
on an appropriate remedial plan, they
may submit separate proposals, in
whole or in part, limited to the imple-
mentation of relief, by March 9, 1981.
Following the receipt of written sub-
missions, a final order shall be drawn
up and entered. In order to ensure that
school districts throughout Texas shall
have sufficient time to plan appro-

priately for the 1981-82 school year,
these deadlines must be strictly
adhered to.

A plan incorporating the above
elements wi!' directly attack the re-
maining vestiges of de jure discrimi-
nation against Mexican-Americans in
the Texas public schools. Students
saddled with learning difficulties will
be assured the special help they need
to overcome those burdens and parti-
cipate on an equal basis in the regular
school curriculum. At the same time,
the plan outlined above will remedy
he defendants' statutory violations

wider the E.E.O.A. In providing bi-
lingual instruction at all grade levels to
Spanish-speaking students of limited
English proficiency, the state educa-
tion system will fulfill its duty tc take
"appropriate action to overcome :Rn-
guage barriers that impede equai
participation by its students in its
instructional programs." 20 U.S.C.
§ 1703(t). The learning process for
these children will no longer be placed
in abeyance until they have mastered
the English language. The relief re-
quired will also satisfy the mandate of
§ 1703(b) of the E.E.O.A. that "affir-
mative steps" be taken to root out the
vestiges of prior de jure discrimina-
tion.

The relief to be ordered in this case
will not, in itself, eradicate the learn-
ing disabilities engendered in the
state's Mexican-American children by
many decades of injustice and neglect.
As the Supreme Court observed in
Milliken II: 11-leading and speech
deficiencies cannot be eliminated by
judicial fiat; they will require time,
patience, and the skill of specially
trained teachers." 433 U.S. at 290, 97
S.Ct. at 2762. The tragic legacy of
discrimination will not be swept away
in the course of a day or a week or a
single school year. But these children
deserve, at the very least, an oppor-
tunity to achieve a productive and ful-
filling place in American society.
Unless they receive instruction in a
language they can understand pending
the time when they are able to make
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the transition to allEngi'A class-

rooms, hundreds of thousands of
MexicanAmerican children in Texas
will remain educationally crippled for
life, denied the equal opportunity
which most Americans take for
granted. These children have waited
long enough to reap the benefits of an
adequate education. The more quickly
the ethnic injustices of the past can be
overcome, the sooner this nation can
face, as one People, the challenges of
the future.

ORDER

A memorandum opinion setting
forth comprehensive findings of fact
and conclusions of law having been
filed in the above referenced civil
action on this day, an order specifying
the actions to be undertaken to
effectuate the general directions con-
tained in that opinion is necessary.
The considerable expertise of the
parties with respect to the issues raised
in this action constitutes a principal
resource in the formulation of such a
decree.

It is accordingly ORDERED that
lead counsel for all parties in the
above-referenced civil action shall
meet in person on or before January
29, 1981, for the purpose of formu-
lating a detailed, comprehensive plan
of relief incorporating all of the ele-
ments outlined in the memorandum
opinion. If the parties are able to agree
upon a proposed form of decree, their
proposal shall be submitted to the
court on or before March 2, 1981. In
the event that the parties are unable to
agree upon the terms of a proposed
decree, each party shall submit a
separate proposal to the court on or
before March 9, 1981. All proposed
forms of decree submitted shall be
based solely upon the facts and con-
clusions contained in the memoran-
dum opinion. The court will not enter-
tain further evidence or argument
relevant to any of the issues addressed
therein.
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NOTES

I. A number of actions in addition to the
one addressed in this opinion have been
brought under the aegis of the order of July
13, 1971. For example, segregation of
Mexican-American students in the San
Felipe and Del Rio Independent School
Districts, in violation of the court's order,
was alleged in 1971. Unconstitutional dis-
crimination was found and relief was
ordered. United States v. Texas, 342
F.Supp. 24 (E.D. Tex.1971) (San Felipe Del
Rio Consolidated Independent School
District). In another suit spawned by the
original 1971 court order, intentional,
statewide discrimination against Mexican-
American students was found to be prac-
ticed by TEA. United States v. Texas. 498
F.Supp. 1356 (E.D. Tex.1980) (Gregory-
Portland Independent School District
Intervention): The Gregory-Portland
decision, discussed in greater detail below,
touched upon many of the same issues in-
volved in the instant action.

2. The term "Anglo" shall be used through-
out this memorandum opinion in referring
to caucasians, i.e., those persons who are
neither MexicanAmerican nor Black nor
members of any other racial or ethnic
minority which is generally identified as
"non - White."

3. Some 456 stipulations of fact, agreed to
by all parties, were set forth in a single
document entitled "STIPULATIONS" and
introduced at the opening of trial as Plain-
tiff-Intervenors' Exhibit 409. References to
specific stipulations contained within this
exhibit will be abbreviated as "PI. -Int. Ex.
409, # " throughout this opinion.

4. Prior to the Supreme Court's decision in
Keyes, the Court of Appeals for the Fifth
Circuit had held that proof of discrimina-
tory impact was sufficient to make out a
violation of the Fourteenth Amendment.
E.g., Cisneros v. Corpus Christi Indepen-
dent School District, 467 F.2d 142 (1972)
(en banc). Thus, the issue of intent was not
raised when this court rendered its initial
decision in United States v. Texas in 1971.

5. This is not a case, like Dayton I, where
the incremental impact of isolated in-
stances of discrimination can be quantified
and specifically ascertained. Here, the
proven violation is systemwide in its scope
and impact. Moreover, generalized learn-
ing impairment, in contrast to statistically-
imbalanced student populations, does not
lend itself to such an analysis. In the



former case, it is enough to identify a
specific cause of present injury, produced
by defendants unconstitutional actions,
and to devise a remedy which will
eliminate that cause of harm. Such an
approach is qualitative rather than quanti-
tative in nature, but it fully satisfies the
fundamental requirement that the scope of
relief be determined by the scope of the vio-
lation and its resulting harm. Swann, 402
U.S. at 16,91 S.Ct. at 1276,

6. The Texas Bilingual Education Act was
not limited in scope to MexicanAmerican
children. The statute encompassed all
students with a native language other than
English with learning difficulties. Yet the
record indicates that more than ninety-
five percent of all Texas schoolchildren
with limited Englisspeaking ability are of
Mexican-American ancestry, with Spanish
as their dominant language. Throughout
the remainder of this opinion, the attri-
butes and effectiveness of the state's educa-
tional programs shall be assessed exclu-
sively as they pertain to this class of
Mexican which has been vic-
timized by the historical discrimination
described above. Aside from Mexican-
Americans, the legal sufficiency of the de-
fendants' educational programs which
involve students who speak other lan-
guages than English is beyond the scope of
this litigation and will not be addressed in
this opinion.

7. The terms "bilingual education" and
"bilingual-bicultural education" will be
used interchangeably throughout this
opinion. As evidenced by the definition
found in the "Bilingual Education Act,"
quoted above, appreciation for the foreign
language student's cultural heritage is an
inherent part of any comprehensive bilin-
gual program. The parties have stipulated
that "Mlle incorporation of the history and
culture associated with a student's
dominant language into the instructional
process is an integral part of bilingual-
bicultural education." P1.-Int. Ex. 409,
# 1116.

8. An alternative approach, described dy
Vidal Trevino, Superintendent of the
Laredo Independent School District, as the
"cold turkey method," Def. Ex. 95 at 7,
in,,olves placing a foreign language student
without proficiency in English into a
regular English language class, absent
special instruction of any kind. None of the
testimony at trial indicated that this was a
productive or effective educational

method. Indeed, the parties stipulated that
to expect such children to achieve success
in our educational system without making
special provision for their language dif-
ficulties is an Illusion. Pl.-Int. Ex. 409,
# 1119.

9. The Commission noted in its report that
in the absence of past discrimination or
negative socioeconomic conditions, foreign
language children could often achieve
academic success without bilingual in-
struction. Id. at 69-74. Conversely, where
widespread discrimination has occurred, as
is the case with respect to Mexican- Ameri-
cans in Texas, bilingual instruction serves
to remove the sense of inferiority and other
learning barriers established by that dis-
crimination and restores equal edv.ational
opportunity. Id. at 137-141.

10. The state statute uses the phrase
"limited English-speaking ability" to
describe those eligible for bilingual educa-
tion, while the federal Bilingual Educa-
tion Act employs the term "limited English
proficiency." The state itself recognizes
that the purpose of bilingual education is to
further a child's ability to learn in an
English-language classroom, not merely to
improve oral speech. Limited English
"proficiency," which encompasses reading,
writing, a,c1 understanding the language,
in addition to speech; is the more precise
term and will be used in lieu of the phrase
"limited English speaking ability" through-
out the remainder of this opinion.

11. The significance of percentile scores on
standardized tests obviously depends upon
the test population to which a particular
student is being compared. The approved
tests specified by the TEA as exit criteria
are national in scope of administration.
Documentary evidenze indicates that the
threshold percentile scores adopted re-
ferred to a statistical comparison with all
students taking the test throughout the
United States. Alternatively, the TEA
could have employed a relative scale based
upon scores achieved by students in Texas
or by Anglo students nationwide or by any
other particular subset of the overall
national student population. Such a change
in the base population would necessarily
alter the significance of a particular per-
centile score.

12. Plaintiffs do not assert an independent
constitutional right to intelligible instruc-
tion, outside.the context of past de jure dis-
crimination. Such a claim would .neces-
sarily require a confrontation with the
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crucial question left unanswered by the
Supreme Court in San Antonio School
District v. Rodriguez, 411 U.S. I. 93 S.Ct.
1278, 36 L.Ed.2d 16 (1973). In Rodriguez,
the Court held that mere discrepancies in
the amount of funding provided for public
education did not infringe upon any funda-
mental constitutional right. Id. at 36-37, 93
S.Ct. at 1298-1299. But the Court left
open the possibility that an absolute denial
of educational opportunity could consti-
tute, in itself, a denial of equal protection
subject to strict scrutiny. Id. See also Doe
v. Ply lei, 628 F.2d 448, 456-57 (5th Cir.
1980); Fialkowski v. Shapp, 405 F,Supp.
946, 958 (E.D. Pa. 1975) (holding abso-
lute deprivation of education unconstitu-
tional). Moreover, even in the wake of
Rodriguez, a minimum quantum of educa
tion may be constitutionally protected as a
necessary prerequisite to the exercise of
other constitotional rights.

In Lau v. Nichols, 414 U.S. 563, 94 S.Ct.
786, 39 L.Ed.2t! 1 (1974), discussed below,
the Supreme Court observed that students
who do not understand English and are
placed in all.English classrooms "are
certain to find their classroom experiences
wholly incomprehensible and in no way
meaningful." Id. at 566, 94 S.Ct. at 788
(emphasis added). Such students, the Court
found, "are effectively foreclosed from any
meaningful education." Id. (emphasis
added). Thus it could be argued that the
defendants' failure to provide appropriate
remedial instruction to Spanish-speaking
children constitutes, in effect, an absolute
deprivation of education, impinging upon a
fundamental right and triggering strict
scrutiny under the Equal Protection Clause
of the Fourteenth Amendment. In light of
the parties' failure to raise this claim, and
also giving consideration to the disposition
of the remainder of the case, no effort will
be made to decide this important question
or to address it in greater detail.

13. The text of the statute is as follows:
No person in the United States shall, on

the ground of race, color, or national
origin, be excluded from participation in,
be denied the benefits of, or be suojected to
discrimination under any program or
activity receiving federal financial assist-
ance.

14. This conclusion is not affected by Serna
v. Portale. Municipal Schools, 499 F.2d
1147 (100i Cir. 1974), Lora v. Board of
Education of the City of New York, 456
F.Supp. 1211 (E.D.N.Y. 1978), or any
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other 'Title VI cases decided prior to the
Court's decision in Bakke.

15. Long before Milliken, the Court of
Appeals for the Fifth Circuit had required
remedial education programs as an element
of equitable relief in the desgregation
context to help students overcome past
inadequacies in their educational oppor-
tunities. United States v. Jefferson County
Bd. of Ed. 372 F.2d 836, 900 (1966), cert.
denied 389 U.S. 840, 88 S.Ct. 67, 19

L.Ed.2d 103 (1967). See also United States
v. Texas, 342 F.Supp. 24 (E.D.Tex.I971),
aff"d 466 F.2d 518 (5th Cir. 1972) (per
curiam). These cases and others have
recognized that the legacy of discrimina-
tion endures long after the schools have
been desegregated, unless special remedial
measures are undertaken to compensate
for past inequities.

The Court of Appeals for the Third
Circuit has also addressed the use of com-
pensatory education programs to cure
learning disabilities resulting in whole or in
part from unlawful discrimination. Evans
v. Buchanan, 582 F.2d 750, 767-69 (1978)
(en bane), aff'd. 446 U.S. 923, 100 S.Ct.
1862, 64 L.Ed.2d 278 (1980). Relying pri-
marily upon Milliken, the court carefully
reviewed and approved a wide variety of
programs, including teacher training,
curriculum development, remedial reading
instruction, and student counseling to
eliminate the vestiges of de jure discrimina-
tion in the suburbs of Wilmington, Dela-
ware. Id. at 769-74.

16. It should also be noted that one major
reason for the present shortages of bilin-
gual teachers :s the defendants' discrimina-
tory failure to ire Mexican-American
faculty members in :he past. Ma.ty school
districts with large numbers of Mexican-
American students refused until recently to
hire any teachers with that ethnic back-
ground. For example, in 1969, the Sonora
Independent School District had a Mexi-
can-American majority in its student popu-
lation, but employed no Mexican-Ameri-
can faculty members. Gov.Ex. C -219 at
33-34. Similarly, in 1971, the student body
of La Feria Independent School District
was 78.1 percent Mexican-American, but
only 6.9 percent of the district's teachers
shared that ethnic heritage. Gov. Ex.
C-I la at 15.

17. The Secretary of Education recently
promulgated proposed regulations regard-
ing special educational programs for
students of limited English language pro-



ficiency to replace the "Lau Remedies."
But Congress has enacted legislation pro-
hibiting the expenditure of funds for the
adoption of enforcement of any such final
regulations prior to June 1, 1981. H.J.
Res. 664, § 117196th Cong., 2nd Sess.).

18. The purpose of the aforementioned
measures is to ensure that the expansion of
bilingual instruction does not serve to
exacerbate existing segregation of students
on ethnic grounds. I t would be both in-

appropriate and counterproductive to
separate students by ethnic background as
a means of remedying past discrimination.
Separation in the bilingual classes them-
selves is unavoidable, except to the extent
that Anglo students may volunteer to
participate in such classes for their own ed-
ucational enrichment. But it is imperative
that students be integrated, irrespective of
national origin, throughout the school day,
other than when bilingual instruction is in
progress.

Note: This decision was overturned on appeal by the Fifth U.S. Circuit Court of
Appeals on July 13, 1982. The court ruled that the "entire factual underpinning" of
the district court's decision was "fundamentally flawed" and that it formed "a
slender basis indeed for the sweeping statewide order imposed by the trial court." ,

The appeals court also suggested that the district court should have considered
whether the 1981 Texas bilingual education lat.; , which requires bilingual education
in elementary schools in districts with twenty or more students of limited English-
speaking ability, made the entire case moot.
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trict of Texas.

Before THORNBERRY, RAN-
DALL and TATE, Circuit Judges.

RANDALL, Circuit Judge:

Plaintiffs, Mexican-American chil-
dren and their parents who represent a
class of others similarly situated, in-
stituted this action against the Ray-
mondville, Texas Independent School
District (RISD) alleging that the
district engaged in pc and prac-
tices of racial discrimination against
Mexican-Americans which deprived
the plaintiffs and their class of rights
secured to them by the fourteenth
amendment and 42 U.S.C. § 1983
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(1976), Title VI of the Civil Rights Act
of 1964, 42 U.S.C. § 2000d et seq.
(1976), and the Equal Educational Op-
portunities Act of 1974, 20 U.S.C.
§ 1701 et seq. (1976). Specifically,
plaintiffs charged that the school
district unlawfully discriminated
against them by using an ability
grouping system for classroom assign-
ments which was based on racially
and ethnically discriminatory criteria
and resulted in impermissible class-
room segregation, by discriminating
against Mexican-Americans in the
hiring and promotion of faculty and
administrators, and by failing to im-
plement adequate bilingual education
to overcome the linguistic barriers
that impede the plaintiffs' equal parti-
cipation in the educational program of
the district.' The original complaint
also named the Secretary of the De-
partment of Health, Education and
Welfare (HEW) as a defendant and
alleged that the department, although
charged with responsibility to assure
that federal funds are spent in a non-
discriminatory manner and cognizant
of the school district's noncompli-



ance with federal law, had failed to
take appropriate action to remedy the
unlawful pr......:tices of the school dis-
trict or to terminate its receipt of
federal funds. By an amended com-
plaint, the plaintiffs also named the
Texas Education Agency (TEA) as a
defendant and charged that the TEA
had failed to fulfill its duty to assure
that the class represented by the plain-
tiffs was not subjected to discrimina.
tory practices through the use of state
or federal funds.

The case was tried in June 1978; on
August 17, 1978 the district court
entered judgment in favor of the de-
fendants based upon its determina-
tion that the policies and practices of
the RISD, in the areas of hiring and
promotion of faculty and administra-
tors, ability grouping of students, and
bilingual education did not violate any
constitutional or statutory rights of
the plaintiff class. From that judg-
ment, the plaintiffs have brought
this appeal in which they claim the
district court erred in numerous
matters of fact and law.

Although upon motion of the plain-
tiffs, HEW was dismissed as a defen-
dant in this suit before trial, the
agency remains an important actor in
our current inquiry because this
private litigation involves many of tie
same issues considered in an HEW
administrative investigation and fund
termination proceeding involving
RISD. In April 1973, following a visit
from representatives of HEW's Office
for Civil Rights (OCR), HEW notified
RISD that it failed to comply with the
provisions of Title VI and admini-
strative regulations issued by the De-
partment to implement Title VI.
HEW requested that RISD submit an
affirmative plan for remedying these
deficiencies. Apparently, RISD and
the OCR were unable to negotiate a
mutually acceptable plan for com-
pliance and in June 1976, formal ad-
ministrative enforcement proceedings
were instituted in which the OCR
sought to terminate federal funding to
RISD. RISD requested a hearing on

the allegations of noncompliance and
in January 1977, a five day hearing
was held before an administrative law
judge. Thereafter, the judge entered a
decision which concluded that RISD
was not in violation of Title VI or the
administrative regulations and policies
issued thereunder. The judge ordered
that the suspension of federal funds to
the district be lifted. This decision was
affirmed in April 1980, by a final
decision of the Reviewing Authority
of the OCR.

The extensive record of these ad-
ministrative proceedings, including
the transcript of the hearing before
the administrative law judge aid the
judge's decision, was received into the
record as evidence in the trial of this
case and included in the record on
appeal. The defendants have moved to
supplement the appellate record by in-
cluding the decision of the Reviewing
Authority. This motion was carried
with the appeal. Since the record in
this case already includes extensive
material from this administrative pro-
ceeding, which involved many of the
same questions of fact and law as this
case, we see no reason why the final
administrative determination of those
questions should not also be included.
The defendants' motion to supple-
ment the appellate record in this cause
to include the final decision of the Re-
viewing Authority of OCR is, there-
fore, granted.

Before we turn to consider the
specific factual and legal issues raised
by the plaintiffs in their appeal of the
district court's judgment, we think it
helpful to outline some of the basic
demographic characteristics of the
Raymondville school district. Ray-
mondville is located in Willacy
County, Texas. Willacy County is in
the Rio Grande Valley; by conserva-
tive estimate based on census data,
77% of the population of the county
is Mexican-American and almost all of
the remaining 23% is "Anglo." The
student population of RISD is about
85% Mexican-American.
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Wil lacy County ranks 248th out of
the 254 Texas counties in average
family income. Approximately one-
third of the populat-)n of Raymond-
ville is composed of migrant farm
workers. Three-quarters of the
students in the Raymondville schools
qualify for the federally funded free
school lunch program. The district's
asses:,ed property valuation places it
among the lowest ten percent of all
Texas counties in its per capita stu-
dent expenditures.

The district operates five schools.
Two campuses, L.C. Smith and Pitt-
man, house students in kindergarten
through fifth grade. The student body
at L.C. Smith is virtually 100%
Mexican-American; Pittman, which
has almost twice as many students,
has approximately 83% Mexican-
American students. There is one
junior high school, which has 87%
MexicanAmerican students, and one
high school, in which the enrollment is
RON) MexiramAmericatt

I. A THRESHOLD OBSTACLE TO
APPELLATE REVIEW
In their brief on appeal, the plain-

tiffs contend first, that the analysis of
the memorandum opinion in which
the district court concluded that the
challenged policies and practices of
the RISD did not violate the four-
teenth amendment, Title VI or the
Equal Educational Opportunities Act
is pervasively flawed by the court's
failure to make findings concerning
the history of discrimination in the
RISD in assessing the plaintiffs' chal-
lenges to certain current policies and
practices. Plaintiffs contend that these
issues were properly raised by the
pleadings and that there was ample
evidence in the record to support
findings that RISD had, in the past,
segregated and discriminated against
Mexican-American students and that,
as yet, RISD has failed to establish a
unitary system in which all vestiges of
this earlier unlawful segregation have
been eliminated because the virtually
100% Mexican-American school,
L.C. Smith, is a product of this'earlieri
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unlawful policy of segregation.
Although the plaintiffs in this case did
not challenge the current student
assignment practices of the RISD
(which are no longer based on atten-
dance zones but rather on a freedom
of choice plan) or request relief de-
signed to alter the ethnic composition
of the student body at L.C. Smith, the
evidence of past segregative practices
of RISD was relevant to the legal
analysis of two of the claims the plain-
tiffs did make.

(6-"-.9, The plaintiffs here challenge the
RISD's ability grouping system which
is used to place students in particular
sections or classes within their grade.
We have consistently stated that
ability grouping is not per se uncon-
stitutional. In considering the pro-
priety of ability grouping in a system
having a history of unlawful segrega-
tion, however, we have cautioned that
if testing or other ability grouping
practices-have-a-markedIrdispaTate
impact on students of different races
and a significant racially segregative
effect, such practices cannot be em-
ployed until a school system has
achieved unitary status and main-
tained a unitary school system for a
sufficient period of time that the
handicaps which past segregative
practices may have inflicted on minor-
ity students and which may adver-
sely affect their performance have
been erased. United States v. Gadsden
County School District, 572 F.2d
1049 (5th Cir. 1978); Morales v.
Shannon, 516 F.2d 411 (5th Cir.
1975); McNeal v. Tate County School
District, 508 F.2d 1017 (5th. Cir.
1975); Moses v. Washington Parish
School Board, 456 F.2d 1285 (5th Cir.
1972); Lemon v. Bossier Parish School
Board, 444 F.2d 1400 (5th Cir. 1971);
Singleton v. Jackson Municipal
Separate School District, 419 F.2d
1211, 1219 (5th Cir. 1969).

'..chc4h The question whether RISD has
a history of unlawful discrimination is
also relevant to the analysis of plain-
tiffs' claim regarding the district's em-



ployment practices. In cases involving
claims similar to those made here re-
garding a pattern or practice of dis-
crimination in the employment of
faculty and staff, we have held that
when such a claim is asserted against a
school district having a relatively
recent history of discrimination, the
burden placed on the defendant school
board to rebut a plaintiff's prima fade
case is heavier than the burden of re
buttal in the usual employment dis-
crimination case. In a case involving a
school district with a history of dis-
crimination, the defendant must rebut
the plaintiff's prima facie case by clear
and convincing evidence that the
challenged employment decisions
were motivated by legitimate non-
discriminatory reasons. Lee v.
Cimecuh County Board of Education,
634 F.2d 959 (5th Cir. 1981); Lee v.
Washington County Board of Educa-
tion, 625 F.2d 1235, 1237 (5th
1980); Davis v. Board of School Com-
missioners, 600 F.2d 470, 473 (5th
Cir 1979); He,efuldv-:Huntsville
Board of Education, 574 F.2d 268,
270 (5th Cir. 1978); Barnes v. Jones
County School District, 544 F.2d 804,
807 (5th Cir. 1977). This, of course, is
a much heavier burden of rebuttal
than that imposed on an employer in
the usual employment discrimination
case u n der Texas Department of Com-
munity Affairs v. Burdine,U.S.,
, 101 S.Ct. 1089, 1094, 67 L.Ed.2d
207 (1981)!

,o,o, Plaintiffs raised the issue of
RISD's past discrimination in their
pleadings and introduced substantial
evidence in support of this claim in the
proceedings before the district court;'
thus, the district court's failure to
make findings regarding the history of
the district and whether vestiges of
past discrimination currently exist in
the district cannot be excused on the
grounds that these issues were not
properly before the court. The absence
of findings on these issues seriously
handicaps our review of the merits of
the ability grouping and employment
discrimination claims made by the

plaintiffs in this case. With regard to
plaintiffs' first two arguments on
appeal, our opinion will, therefore, be
limited to identifying the factual and
legal determinations which, although
necessary to a proper analysis of the
plaintiffs' claims, were not made by
the district court and must be made
upon remand and to reviewing those
aspects of the merits of these claims
which are not affected by this failure
to make certain essential findings.

II. ABILITY GROUPING

RISD employs an ability grouping
system of student assignment. In the
elementary grades and the junior high
school, students are placed in a parti-
cular ability group (labeled "high,"
"average" or "low") based on achieve-
ment test scores, school grades,
teacher evaluations and the recom-
mendation of school counselors. In
grades 1-6, once students have been
placed in a particular ability group,
they are assigned to a specific class for
that group by a random manual
sorting system designed to assure that
each classroom has a roughly equal
number of girls and boys. After the
junior high school students are
grouped by ability, they are assigned
to particular sections of their ability
group by computer. Although Ray-
mondville High School offers courses
of varying pace and difficulty, stu-
dents are not assigned to particular
ability groups. High school students,
with the assistance of their parents
and school counselors, choose the sub-
jects they wish to study (subject, of
course, to the usual sort of prerequi-
sites and curriculum required for
graduation) and are free to select an
accelerated, average or slower class.
Plaintiffs claim that these ability
grouping practices unlawfully segre-
gate the Mexican-American students
of the district.

As we noted above, this circuit has
consistently taken the position that
ability grouping of students is not, per
se, unconstitutional. The merits of a
program which places students in

1 9 u
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classrooms with others perceived to
have similar abilities are hotly debated
by educators; nevertheless, it is ed-
ucators, rather than courts, who are in
a better position ultimately to resolve
the question whether such a practice
is, on the whole, more beneficial than
detrimental to the students involved.
Thus, as a general rule, school systems
are free to employ ability grouping,
even when such a policy has a segre-
gative effect-, so long, of course, as
such a practice is genuinely motivated
by educational concerns and not dis-
criminatory motives. However, in
school districts which have a past
history of unlawful discrimination and
are in the process of converting to a
unitary school system, or have only
recently completed such a conversion,
ability grouping is subject to much
closer judicial scrutiny. Under these
circumstances we have prohibited
districts from employing ability
grouping as a device for assigning
students to schools or classrooms,
United States v. Gadsden County
School District, supra; McNeal v. Tate
County School District, supra. The
rationale supporting judicial pro-
scription of ability grouping under
these circumstances is two-fold. First,
ability grouping. when employed in
such transitional circumstances may
perpetuate the effects of past dis-
crimination by resegregating, on the
basis of ability, students who were
previously segregated in inferior
schools on the basis of race or national
origin. Second, a relatively recent
history of discrimination may be pro-
bative evidence of a discriminatory
motive which. when coupled with
evidence of the segregative effect of
ability grouping practices, may
support a finding of unconstitutional
discrimination.

Thus, in a case where the ability
grouping practices of a school system
are challenged, the court -must always
consider the history of the school
system involved. If the system has no
history of discrimination, or, if despite
such a history, the system has
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achieved unitary status and main-
tained such status for a sufficient
period of time that it seems reason-
able to assume that any racially dis-
parate impact of the ability group-
ing does not reflect either the lingering
effects of past segregation or a con-
temporary segregative intent, then no
impermissible racial classification is
involved and ability grouping may be
employed despite segregative effects.
However, if the district's history
reveals a story of unremedied dis-
crimination, or remedies of a very
recent vintage which may not yet be
fully effective to erase the effects of
past discrimination, then the courts
must scrutinize the effects of ability
grouping with "punctilious care."
McNeal v. Tate County School Dis-
trict, id. at 1020. Even under these cir-
cumstances, however, ability grouping
is not always impermissible. If the
statistical results of the ability group-
ing practices do not indicate "abnor-
mal or unusual" segregation of
students along racial lines, the prac-
tice is acceptable even in a system still
pursuing desegregation efforts.
Morales v. Shannon, supra at 414.

4.49--.9.- Despite the absence of district
court findings on the questions
whether RISD has a history of dis-
crimination against Mexican-Ameri-
cans and whether any past discrimi-
nation has been fully remedied, we are
able to consider the merits of plain-
tiffs' ability grouping claim insofar as
it challenges the practices employed in
grades 9-12. We note, first, that
although different high school courses
in Raymondville may be designed to
accommodate students of different
abilities or interests, self-selection, by
students and parents, plays a very
large part in the process by which
students end up in a particular course.
In light of this fact, we cannot con-
clude that "ability grouping," insofar
as that term refers to the practice of a
school in assigning a student to a
particular educational program de-
signed for individuals of particular



ability or achievement, is, in fact, em-
ployed at the high %dux)! level.

"i he district court's failure to make
findings concerning the RISD's his
tory does, however, severely handicap
oi.r of the ability grouping

es employed in the central
campus elementary school and the
junior high school. RISD contends
that we should deem these practices
unobjectionable because even if the
district court were to find that RISD
has a history of unlawful discrimina-
tion, the effects of which have not yet
been fully and finally remedied, the
statistical results of RISD's ability
grouping practices, are, like the results
of the ability grouping employed in
Morales v. Shannon, supra, "not so
abnormal or unusual .. . as to justify
an inference of discrimination." Id. at
414. We cannot agree. In Morales, the
overall student population in the
grades where ability grouping was
practiced was approximately 60%
Mexican-American and 40% Anglo;
however, approximately 61% of the
students assigned to "high" groups
were Anglo. Thus. 1.5 times as many
Anglos were assigned to high groups
as were enrolled in these grades as a
whole. In Raymondville, the statisti-
cal results of the ability grouping are
definitely more marked. For example,
in grades kindergarten through three,
during the academic year 1977-78,
Anglo students formed approximately
17% of the student population at the
central elementary campus; however
41% of the students in "high" ability
classes for those grades were Anglo.
Thus, there were approximately 2.4
times as many Anglos in high ability
classes as there were in these grades as
a whole. The figures in the upper
grades for this year are comparable. In
grades 4 and 5, there were approxi-
mately 2.3 times as many Anglos in
high ability classes as in these grades
as a whole; and in the junior high
school grades 6-8, there were ap-
proximately 2.6 times as many Anglos
in high groups as in the junior high
school as a whole.

Statistical results such as these
would not be permissible in a school
system which has not yet attained, or
only very recently attained, unitary
status. Thus it is essential to examine
the history of the RISD in order to
determine the merits of the plaintiffs'
claims. On remand, therefore, the dis-
trict court should reconsider the plain-
tiffs' allegation that the ability group-
:.ng practices of the RFD are unlaw-
ful, insofar as grades K-8 are con-
cerned, in light of the conclusions it
reaches concerning the history of the
district ace.. ..he question whether it
currently operates a unitary school
system. If the district court finds that
RISD has a past history of discrimina-
tion and has not yet maintained a
unitary school system for a sufficient
period of time that the effects of this
history may reasonably be deemed to
have been fully erased, the district's
current practices of ability grouping
are barred because of their markedly
segregative effect.

The historical inquiry is not, how-
ever, the only one that the district
court must make on remand in order
to determine the merits of the plain-
tiffs' claims that RISD's ability group-
ing practices are unlawful. The record
suggests that in Raymondville "ability
grouping" is intertwined with the dis-
trict's language remediation efforts
and this intersection raises questions
not present in our earlier cases in-
volving ability grouping. The record
indicates that the primary "ability"
assessed by the district's ability group-
ing practices in the early grades is the
English language proficiency of the
students. Students entering klISD
kindergarten classes are given a test to
determine whether their dominant
language is English or Spanish. Pre-
dominantly Spanish speaking children
are then placed in groups designated
"low" and receive intensive bilingual
instruction. "High" groups are those
composed of students whose domi-
nant language is English. "Ability
groups" for first, second and third
grade are determined by three basic

1 9 ; 197



Castenda v. Pickard

factors: school glades, teacher recom-
mendations and scores on stan-
dardiied achievement tests. These
tests are administered in English and
cannot, of course, be expected to
accurately assess the "ability" of a
student who has limited English lan-
guage skills and has been receiving a
substantial part of his or her education
in another language as part of a bi-
lingual education program.

Nothing in our earlier cases in-
volving ability grouping circumscribes
the discretion of a school district, even
one having a prior history of segrega-
tion, inhoosing to group children on
the basis of language for purposes of a
language remediation or bilingual
education program. Even though such
a practice would prediotabty result in
some segregation, the benefits which

, would accrue to Spanish speaking
students by remedying the language
barriers which impede their ability to
realize their academic potential in an
English language educational insti-
tution may outweigh the adverse
effects of such segregation.' See
McNeal v. Tate County School Dis-
trict, supra at 1020 (ability grouping
may be permitted in a school district
with a history of segregation "if the
district can demonstrate that its as-
signment method is not based on the
present results of past segregation or
will remedy such results through
better educational opportunities.")

Language grouping is, therefore, an
unobjectionable practice, even in a
district with a past history of discrimi-
nation. However, a practice which
actually groups children on the basis
of their language ability and then iden-
tifies these groups not by a description
of their language ability but with a
general ability label is, we think,
highly suspect. In a district with a past
history of discrimination, such aprac-
tice clearly has the effect of perpetuat-
ing the stigma of inferiority originally
imposed on Spanish speaking children
by past practices of discrimination.
Even in the absence of such a history,
we think that if the district court finds
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that the RISD's ability grouping prac-
tices operate to confuse measures of
two different characteristics, i.e., lan-
guage and intelligence, with the result
that predominantly Spanish speaking
children are inaccurately labeled as
"low ability," the court should con-
sider the extent to which such an
irrational procedure may in and of
itself be evidence of a discriminatory
intent to stigmatize these children as
inferior on the basiS of their ethnic
background.

III. TEACHERS
Testimony given in both the ad-

ministrative proceeding and the trial
of this civil suit indicates that the
relatively small number of Mexican-
American teachers and administrators
employed by the Raymondville school
district is a matter of great concern to
Mexican-American students and their
parents. Many persons in the com-
munity apparently believe that the dis-
parity between the percentage of
teachers in the district who are
Mexican-American, 27%, and the per-
centage of students who are Mexican-
American, 88%, is one of the major
reasons for the underachievement and
high dropout rate of Mexican-Ameri-
can students in Raymondville. Plain-
tiffs urge that this statistical disparity
is both the result, of, and evidence of,
unlawful discrimination by RISD. The
school district insists that it shares this
desire to see more Mexican-American
teachers employed 'in Raymondville
schools, and argues that the current
situation is not the result of unlawful
discrimination on its part, but rather a
reflection of the fact that certain char-
acteristics of Raymondville, notably
the lack of cultural activities and
housing, make it difficult to recruit
Mexican-American teachers, who are
actively sought by many other school
districts in Texas. The district court
agreed with ; the RISD's contentions
and concluded that the school district
did not discriminate against Mexican-
Americans in either the hiring or pro-
motion of teachers or administrators.



In order to review the\ merits of that
conclusion, we think it appropriate to
examine first the precise legal basis for
the teacher discrimination claim ad-
vanced by the plaintiffs in order to dis-
cern the correct legal franiework for
our review.

(.9, At the outset we note that the
question whether RISD discriminates
in the employment or promotion of
teachers or administrators reaches us
in a somewhat unusual posture. The
class of plaintiffs in this case includes
only Mexican-American students and
their parents; no RISD employee,
former employee or applicant for em-
ployment by the district is a party to
this suit. Although students and
parents are not typically the persons
who bring suit to remedy alleged dis-
crimination in the hiring and promo:
tion of teachers and administrators in
a school district, we do not believe
they lack standing to do so. Plain-
tiffs premise their claim on the four-
teenth amendment, and 42 U.S.C.
§ 1983, Title VI of the Civil. Rights
Act of 1964, 42 U.S.C. § 2000d and
the Equal Educational Opportunity

-Act, 20 U.S.C. § 1701 et seq. The
Equal Educational Opportunities Act
(EEOA) explicitly provides in
§ 1703(d) that "discrimination by an
educational agency on the basis of
race, color or national origin in the
employment ... of faculty or staff'
constitutes a denial of equal educa-
tional opportunity. The statute also
expressly provides a private right of
action for persons denied such an
"equal educational opportunity" in
§ 1706. Thus the class of students
here clearly have standing to com-
plain of, and a private cause of action
for relief from, alleged discrimination
by RISD in the hiring and promotion
of teachers and staff under this

statute.
With regard to the plaintiffs' rights

to assert a claim based upon this type
of discrimination under the constitu-
tion and Title VI, we note that his-
torically, dual school systems were
maintained not only by segregation of

students on the basis of race but also
through discrimination in hiring and
assignment of teachers. Consequently,
as part of the remedy" ordered in
school desegregation cases, we have
often included a provision intended to
assure that a school district did not
perpetuate unlawful school segrega-
tion through discriminatory employ-
ment practices.' SuCh remedial orders
implicitly acknowledge that the Equal
Protection Clause, which outlaws dis-
crimination on the basis of race or
national origin in public education,
requires not only that students shall
not themselves be discriminated
against on the basis of race by assign-
ment -to a particular school or class-
room, but that they shall not be de-
prived of an equal educational op-
portunity by being forced to receive
instruction from a faculty and admin-
istration composed of persons selected
on the basis of unlawful racial or
ethnic criteria. Thus, we think that the
class of plaintiffs here may also assert
a cause of action based upon un-
constitutional racial discrimination in
employment of teachers and admin-
istrators under 42 U.S.C. § 1983. In
making this claim, the students are not
attempting to vindicate the constitu-
tional rights of the teachers involved
but only seeking to remedy a denial of
equal protection they claim to have
suffered as a result of faculty dis-
crimination. They have thus suffered
an "injury in fact" and have shown a
"sufficient personal stake in the out-
come of the controversy" to establish
their standing to assert a claim that
RISD discriminates in its employment
practices. Tasby v. Estes, 634 F.2d
1103 (5th Cir. 1981); Otero v. Mesa
Valley School District No. 51, 568
F.2d 1312, 1314 (10th Cir. 1977)
(quoting Sierra Club v. Morton, 405
U.S. 727, 92 S.Ct. 1361, 31 L.Ed.2d
636 (1976)).

With regard to Title VI, although
the Supreme Court has never ex-
plicitly so held, there is authority in
this circuit acknowledging a private
right of action under this statute.
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Bossier Parish School Board v.
Lemon. 370 F.2d 847, 852-51 (5th
Cir.), cert. denied, 388 U.S. 911, 87
S.Ct. 2116, 18 L.Ed.2d 1350 (1967). In
any event, since a majority of the
Court has now taken the position that
Title VI proscribes the same scope of
classifications based on race as does
the Equal Protection Clause, Univer-
sity of California Regents v. Bakke,
438 U.S. 265, 98 S.Ct. 2733, 57
L.Ed.2d 750 (1978), the question
whether plaintiffs have an indepen-
dent cause of action under that statute
is not a significant one in this case.

,0",-60, Having concluded that the
plaintiffs in this case have standing
and a cause of action to complain of
discrimination by RISD in the em-
ployment of faculty and staff, we turn
to examine more carefully the ele-
ments of this cause of action and the
proof adduced by the plaintiffs in sup-
port of their claim. With-regard to the
plaintiffs' claims based upon Title VI
6.1d the Equal Protection Clause, we
note that it is now well-established
that in order to assert a claim based
upon unconstitutional racial dis
crimination a party must not only
allege and prove that the challenged
conduct had a differential or disparate
impact upon persons of different
races, but also assert and prove that
the governmental actor, in adopting or
employing the challenged practices or
undertaking the challenged action,
intended to treat similarly situated
persons differently on the basis of
race. Personnel Administrator of
Massachusetts v. Feeney, 442 U.S.
256, 99 S.Ct. 2282, 60 L.Ed.2d 870
(1979); Village of Arlington Heights v.
Metropolitan Housing Development
Corp., 429 U.S. 252, 97 S.Ct. 555, 50
L.Ed.2d 450 (1977); Washington v.
Davis, 426 U.S. 229, 96 Sgt. 2040, 48
L.Ed.2d 597 (1976). Thus, discrimina-
tory intent, as well as disparate
impact, must be shown in employ-
ment discrimination suits brought
against public employers under Title
VI, 42 U.S.C. § 1981 or § 1983. Lee.
v. Conecuh County Board of Educa-
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Lion, 634 F.2d 959 (5th Cir. 1981); Lee
v. Washington County Board of
Education, 625 F.2d 1235 (5th Cir.
1980); Crawford v. Western Electric
Co., Inc., 614 F.2d 1300 (5th Cir.
1980); Williams v. DeKaib County.
582 F.2d2 (5th Cir. 1978). By contrast,
in an employment discrimination
action premised upon Title VII, a
party may rely solely upon the dis-
parate impact theory of discrimina-
tion recognized in Griggs v. Duke
Power Co., 401 U.S. 424, 91 S.Ct.
849, 28 L.Ed.2d 158 (1971). To estab-
lish a cause of action based upon this
theory, no intent to discriminate need
be shown.

,e-Kon The question of what consti-
tutes "discrimination" in the employ-
ment practices of a school district
within the meaning of § I 703(d) of the
EEOA, specifically the question
whether intent is required in order to
establish a cause of action "dis:
crimination under that statute, cannot
be so easily answered by reference to
established judicial interpretations of
the statute. There is little judicial pre-
cedent construing this provision. After
examining carefully the language and
legislative history of the statute, we
have, however, reached the conclu-
sion that the discriminatory conduct
proscribed by § I703(d) is coextensive
with that prohibited by the four-
teenth amendment and Title VI and
does not encompass conduct which
might violate Title VII because, al-
though not motivated by racial
factors, it has a disparate impact upon
persons of different races. Certain of
the subsections of § 1703 which
define the practices which constitute a
denial of equal educational oppor-
tunity, explicitly include only inten-
tional or deliberate acts. For example,
§ 1703(a) prohibits "deliberate seg-
regatioh . . . on the.basis of I ace, color,
or national- origin ..." and § 1703(e)
bans transfers of students which have
"the purpose and effect" of increasing
segregation. The language of 1703(d)
refers only to "discrimination" and
does not contain such ah explicit



intent requirement. In considering the
EEOA under different circumstances,
we have found that some 'of its pro-
visions "go beyond the acts and prac-
tices proscribed prior to the EEOA's
Passage" and that by its terms, the
statute explicitly makes unlawful prac-
tices, such as segregation or students
on the basis of .sex, which may not
violate the fourteenth amendment
becauSe of the lesser scrutiny given
sex-based classifications under the
Equal Protection Clause, United
States v. Hinds County School Board,
560 F.2d 619 (5th Cir. 1977). Al-
though by language in the act ex-
plicitly prohibiting segregation on the
basis of sex in pupil assignments Con-
gress clearly evidenced an intent that
the statute prohibit certain types of
conduct not unlawful under the Con-
stitution, we have found no evidence
to suggest that the particular sub-
section which concernsus- here,
§ 1703(d), was designed to encompass
a broader variety of employment prac-
tices than the provisions of the four-
teenth amendment or Title VI. As
other courts confronted with the task
of interpreting the EEOA have noted,
the legislative history of this statute is
very sparse, ;ndeed almost non-
existent. Guadalupe Organization,
Inc. v. Tempe Elementary School
Dist. No. 3, 587 F.2d 1022 (9th Cir.
1978). The EEOA was a floor
amendment to the 1974 legislation
amending the Elementary and
Secondary Education Act of 1965, 88
Stat. 338-41, 346-48, 352 (codified in
scattered sections of 20 U.S.C.). We
agree with the Guadalupe court's
suggestion that "[t]he interpretation of
floor amendments unaccompanied by
illuminating debate should adhere
closely to the ordinary meaning of the
amendment's language." 587 F.2d at
1030. Unlike Title VII there is nothing
in the language of § 1703(d) to suggest
that practices having only disparate
impact, as well as those motivated by
a discriminatory animus, were to be
prohibited. Title VII, unlike §1703(d),
makes it an unlawful practice for an

employer not only to "discriminate"
against individuals on the basis of
certain criteria but also make it un-
lawful "to limit, segregate or classify
[persons] in any way which would
deprive or tend to.. deprive any indi
vidual of employment opportunities or
otherwise adversely affect, his status
as an employee because of ... race,
color, religion, sex or national origin."
It is this latter_ provision, which was
interpreted in Griggs to prohibit
facially neutral practices having a dis-
parate impact on persons of different
races. No similar provision or descrip-
tion of employment practices having a
disparate impact was included in the
Equal Educational Opportunities Act.
Thus, we conclude that the elements
of plaintiffs cause of action for dis-
crimination in the hiring and promo-
tion of teachers and administrators
under the Equal Educational Oppor-
tunities Act are the same as the ele-
ments of their claims premised on the
fourteenth amendment and § 1983
and Title VI.

Although the question whether
RISD unlawfully discriminates against
Mexican-Americans in the hiring or
promotion of faculty and admin-
istrators reaches us in the somewhat
unusual pokure of a case brought by
students, we think the legal analysis of
their claim is properly drawn from the
approach used to assess the merits of
more traditional class action and
pattern and practice employment dis-
crimination suits. In civil rights cases
generally we have noted that a district
court's finding of discrimination or no
discrimination is a determination of an
ultimate fact; thus, we must make an
independent determination of this
question. Phillips v. Joint Legislative
Committee, 637 F.2d 1014, 1024-25
(5th Cir. 1981); Danner v. U.S. Civil
Services Commission, 635 F.2d 427
(5th Cir. 1981); Thompson v. Leland
Police Depl, 633 F.2d 1111 (5th Cir.
1980); Shepard v. Beaird- Poulan; Inc.,
617 F.2d 87 (5th Cir. 1980); Ramirez
v. Sloss, 615 F.2d 163 (5th Cir. 1980).
In undertaking such an independent
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review, however, we are bound by the
subsidiary factual determinations that
the district court made in the course of
considering the ultimate issue of dis-
crimination, unless these subsidiary
findings are clearly erroneous within
the meaning of Fed.R.Civ.P.52(a). In
this case, the district court apparently
based its conclusion that RISD did not
discriminate against Mexican-Ameri-
cans in the hiring or promotion of
teachers or' administrators on sub-
sidiary findings that: (1) RISD cur-
rently hires a higher percentage of
Mexican-American applicants for
teaching positions than Anglo appli-
cants; (2) the school district hires
many teachers from nearby univer-
sities which have substantial numbers
of Mexican-American students; and
(3) the school district has a difficult
time recruiting Mexican-American
teachers because, although its salaries
are commensurate with those paid by
other schoas in the irea, Rayinond-
ville has very limited housing and cul-
tural activities. Although we do not
characterize any of these subsidiary
findings as clearly erroneous, we do
not believe they are sufficient to sup-
port an ultimate finding that RISD
does not discriminate against Mexi-
can-Americans in the employment of
teachers or administrators.

In class action or pattern and
practice employment discrimination
suits, the question whether the em-
ployer discriminates against a parti-
cular group in making hiring decisions
requires, as a first and fundamental
step, a statistical comparison between
the racial composition of the em-
ployer's work force and that of the
relevant labor market. In many of
these cases the nature of the jobs in-
volved suggests that the relevant labor
market is coextensive with the general
population in the geographical areas
from which the employer might
reasonably be expected to draw his
work force. Teamsters v. United
State. 431 U.S. 324, 97 S.Ct. 1843, 52
L.Ed.2d 396 (1977); Markey v.
Tenneco Oil Co.. 635 F.2d 497 (5th
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Cir. 1981); United States v. City of
Alexandria. 614 F.2d 1358, 1364 (5th
Cir. 1980).\ In this case, plaintiffs have
relied heavily on the disparity between
the percentage of the Raymondville
school population consisting of Mexi-
can-Americans (approximatzly 85%)
and the percentage of the faculty in
the Raymondville schools who are
Mexican-American (27%), in support
of their contention that RISD dis-
criminates in its employment deci-
sions. Plaintiffs urge that this statis-
tical disparity coupled with the
evidence of a past history of segrega-
tion in the Raymondville schools
sufficed to make out a prima facie case
of discrimination wtiich shifted to the
defendants a heavy burden of rebuttal
which they failed to meet.

We think the plaintiffs' suggested
comparison is .not the relevant one.
Where, as here, the nature of the em-
ployment involved suggests that the
pool of people qualified to fill the posi-
tions is not likely to be substantially
congruent with the general popula-
tion, the relevant labor market must
be separately and distinctly defined. In
Hazelwood School District v. United
States, 433 U.S. 299, 97 S.Ct. 2736, 53
L.Ed.2d 768 (1977), the Supreme
Court considered the...quest-foiof how
to define the relevant labor pool in a
case involving a claim that a school
district engaged in a pattern and prac-
tice of employment discrimination in
the hiring of teachers. The Court dis-
approved of the comparison, which
had been made by the district court,
between the racial composition of the
district's teacher work force and the
student population. Such an ap-
proach, the Court admonished,
"fundamentally misconceived the role
of statistics in employment discrimina-
tion cases." Id. at 308, 97 S.Ct. at
2741-42. The proper comparison in a
case involving school teachers was

between the racial composition of [the
district's] teaching staff and the racial
composition of the qualified public school
teacher population in the relevant labor
market. Id.



The district court's memorandum
-- opinion in this case does not indicate

that any such comparison was made
here. The district court did apparently
compare the data concerning the
ethnic composition tJ pool of per-
sons who applied for posi-
tions in Raymondville, with the ethnic
composition of the persons hired. The
court found that a larger percentage of
Mexican-American applicant,. than
Anglos was hired. The record also
indicates that Mexican-Americans
comprise a larger percentage of the
teachers hired in RISD than they do
of the applicant pool. In the usual
hiring discrimination case this type of
applicant flow data provides a very
good picture of the relevent labor
market because it allows one to com-
pare the ethnic composition of an
employer's workforce with that of the
pool of persons actually available for
hire by the employer. Markey, supra,
at 499. litswever;in cases such as this
one where there is an allegation that
the employer's discriminatory prac-
tices infect recruiting, the process by
which applications are solicited, such
applicant flow data cannot be taken at
face value and assumed to constitute
an accurate picture of the relevant
labor market. Discriminatory recruit-
ing practices may skew the ethnic
composition of the applicant pool.
B.L. Schlei and P. Grossman, Employ-

--Ment Discrimination Law, 445 (1976).

L^ In a case such as this one,
the relevant labor market must first be
defined separately from the applicant
pool in order to determine the merits
of the claim of discrimination in re-
cruiting. A statistically significant dis-
parity between the racial composition
of the applicant pool and that of the
relevant labor market may create a
prima facie case of discrimination in
recruiting. Because. determination of
the relevant labor market, the geo-
graphical area from which we might
reasonably expect RISD to draw appli-
cants and teachers, and of the ethnic
composition of the group of persons
qualified for teaching positions in this

area, is an essentially factual matter
within -the special competence of the
district court, Hazelwood, supra at
312, 97 S.Ct. at 2744, Markey, supra
at 498, we remand the issue of dis-

crimination in teacher. hiring to the
district court for further findings in
accordance with the analysis the
Supreme Court delineated in Hazel-
wood and which we have employed in
class action and pattern and practice
employment discrimination suits. See,
e.g., Phillips v. Joint Legislative Corn-
mittee, supra at 1024-25; Markey,
supra; E.E.O.C. v. Datapoint Cor-
poration, 570 F.2d 1264 (5th Cir.
1978).

With regard to the question whether
RISD discriminates in the hiring or
promotion of persons to administra-
tive positions in the district, the dis-
trict court concluded that there was
no discrimination in this area. In
recent years, the percentage of Mexi-

-can:Americans- serving-in administra=
tive positions in the Raylnondville
School District has been roughly com-
parable to the percentage of Mexican-
Americans on the faculty:- For ex-
ample in 1976, Mexican-Americans
occupied 5 of the 16 administrative
positions in the district (24%); in
the same year 26% of the district's
teachers were Mexican-American.
Given the small numbers involved we
are not prepared to term this a signi-
ficant disparity., The record indicates
that, as a general rule, the RISD pre-
fers to hire administrative personnel
from within the ranks of its current
employees; thus the statistical evi-
dence in this case would not seem to
support an inference of discrimination
in promotion, unless, of course, dis-
crimination in hiring is established. In
that case, the district court should, on
remand, reconsider the issue of dis-
crimination in promotion as well.

The comparison of the employment
statistics of RISD with the ethnic
composition of the relevant labor
market goes to the determination
whether the plaintiff made out a
prima facie case of unlawful discrimi-
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nation. If, on remand, the district
court concludes that plaintiffs suc-
ceeded in making out a prima facie
case, the court should determine the
nature and weight of the burden of
rebuttal this prima facie case placed
on the RISD. As we noted above, that
burden may differ depending on the
conclusions the district court reaches
concerning the district's history. See
text supra, at 994-996.

The district court must, of course
then consider whether RISD adduced
evidence sufficient to rebut the plain-
tiffs' prima facie case, i.e., evidence
tending to suggest that the statisti-
cal underrepresentation of Mexican-
Americans established by the plain-
tiffs' prima facie case was not the re-
sult of intentional discrimination by
the school district. We note that RISD
has urged that since Mexican-Ameri-
cans form a majority of the voting

--population -in-the school district, are
present on the district's board and
have, along with the Anglo majority
of the board, voted for and approved
most of the hiring and promotion
decisions which the plaintiffs have
challenged here, the district has
adequately rebutted any inference of
discriminatory intent which might be
raised by plaintiffs' prima facie case.

Although there have been Mexican-
American members on the RISD
board, there is no evidence in the
record that Mexican-Americans have
ever formed a majority of the bbard.
Further, the school board's role in the
teacher employment process appears
to be a largely ministerial one. From
the minutes of the school board
meetings contained in the record, it
appears that the school board does not
itself receive and review the files of all
applicants or involve itself in the re-
cruiting process. The minutes suggest
that the super intendent presents a
slate of teachers to the board for its
formal approval en masse. Thus, the
record suggests that the school board
has delegated primary responsibility
for the recruitment and hiring of
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teachers and administrators to the
superintendent, a position which has
always been occupied by an Anglo.
This suggests the possibility that the
Mexican-Americans on the board may
not, in fact, be in a position to exercise
much power over the district's em-
ployment decisions.

In any event, the Supreme Court
has rejected the argument that this
type of "governing majority" theory
can, standing alone, rebut a prima
facie case of intentional discrimina-
tion. In Castaneda v. Partida. 430
U.S. 482, 97 S.Ct. 1272, 51 L.Ed.2d
498 (1977), the Supreme Court con-
sidered a similar .! rgument. Castaneda
involved a challenge by a Mexican-
American to the grand jury selection
procedures employed in Hidalgo
County, Texas. The state argued that
the plaintiffs' prima facie case of in-
tentional discrimination, which con-
sisted of statistical evidence of a signi-
ficant underrepresentation of Mexi-
can-Americans on grand juries, was
effectively rebutted merely by ev-
idence that Mexican-Americans were
an effective political majority in
the county and occupied many county
offices, including three of the five
grand jury commissioners' posts. The
state reasoned that these facts made it
highly unlikely that Mexican-Ameri-
cans were being intentionally ex-
cluded from the county's grand juries.
The Supreme Court, however, held
that such a governing majority theory
could not, standing alone, discharge
the burden placed on the defendants
by plaintiffs' prima facie case. This is
not, of course, to say that such
evidence is not relevant as part of the
district's rebuttal, but only that it may
not be deemed conclusive.

We express no opinion as to the out-
come of the inquiry which we have
directed the district court to make.
The .question of whether the plain-
tiffs have made out a prima facie case
of unlawful discrimination in the
employment practices of the district
and the question of whether that case,



if made out, has been adequately re-
butted are reserved to the district
court in the first instance.

IV. THE BILINGUAL EDUCA-
TION AND LANGUAGE
REMEDIATION PROGRAMS
OF THE RAYMONDVILLE
SCHOOLS'

RISD currently operates a bilingual
education program for all students in
kindergarten through third grade.'
The language ability of each student
entering the Raymondville program is
assessed when he or she enters school.
The language dominance test cur-
rently employed by the district is ap-
proved- ciii--this purpose bYttie-TEA.
The program of bilingual instruction
offered students in the Raymondville
schools has been developed with the
assistance of expert consultants re-
tained by the TEA and em;loys a
group of materials developed by a
regional educational center operated_
by the TEA. The articulated goal of
the program is to teach students
funda bental reading and writing skills

in both Spanish and English by the
end of third grade.

Although the program's emphasis is
on the development of language skills
in the two languages, other cognitive
and substantive areas are addressed,
e.g., mathematics skills are taught and
tested in Spanish as well as English
during these years. All of the teachers
employed in the bilingual education
program of the district have met the
minimum state requirements to teach
bilingual classes. However, only about
half of these teachers are Mexican-

American and native Spanish
speakers; the other teachers in the
program have been certified to teach
bilingual classes following a 100 hour
course designed by TEA to give them
a limited Spanish vocabulary (700
words) and an understanding of the
theory and methods employed in bi-
lingual programs. Teachers in the
bilingual program are assisted by class-
room aides, most of whom are fluent

in Spanish.

t49'.449, RISD does not offer a formal
program of bilingual education after
the third grade. In grades 4 and 5,
although classroom instruction is only
in English, Spanish speaking teacher
aides are used to assist students having
language difficulties which may im-
pair their ability to participate in class-
room activities. For students in grades
4-12 having limited English profi-

ciency or academic deficiencies in

other areas, the RISD provides assist-

ance in the form of a learning center
operated at each school This center
provides a diagnostic/prescriptive pro-
gram in which students' particular
academic d ficiencies, whether in lan
guage or of er areas, are identified
and addressed y special remedial pro-

grams. Approximately 1,000 of the
district's student's, almost one-third of
the total enrollment, receive special
assistance through small classes pro-
vided by these learning centers. The
district also makes English as a Second
Language-classes and-special tutoring
in English available to all students in
all grades; this program is especially
designed to meet the needs of limited
English speaking students who move
into the district in grades above 3.'

Plaintiffs claim that the bilingual
education and language remediation
programs offered by the Raymond-
ville schools are educationally defi-
cient and unsound and that RISD's
failure to alter and improve these
programs places the district in viola-
tion of Title VI and the Equal Educa-
tional Opportunities Act. The plain-
tiffs claim that the RISD programs fail

to comport with the requirements of
the "Lau Guidelines" promulgated in

1975 by the Department of Health,
Education and Welfare. SpecificAlly,
plaintiffs contend that the articulated
goal of the Raymondville program
to teach limited English speaking
children to read and write in both
English and Spanish at grade levelis
improper because it overemphasizes
the development of English language
skills to the detriment of the child's
overall cognitive development. Under
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the Lair Guidelines, plaintiffs argue,
"pressing English on the child is not
the first goal of language remedia-
tion." Plaintiffs criticize not only the
premise and purpose of the RISD
language programs but also particular
aspects of the implementation of the
program. Specifically, plaintiffs take
issue with the tests the district em-
ploys to identify and assess limited
English speaking children and the
qualifications of the'teachers and staff
involved in the district's language.
remediation program. Plaintiffs con-
tend that in both of these areas
RISD falls short of standards estab-
lished by the Lau Guidelines and thus
has fallen out of compliance with Title
VI and the EEOA.

to...-4#-k.-6'. We agree with the district
court that RISD's program does not
violate Title VI. Much of the plain-
tiffs' argument with regard to Title VI
is based upon the premise that the L.

_Guidelines are adMinistrative regu-
lations applicable, to the RISD and
thus should be given great weight by
us in assessing the legal sufficiency of
the district's programs. This pr.I.lise
is, however, flawed. The Department
of HEW, in assessing the district's
compliance with Title VI, acknowl-
edged that the Lau Guidelines were in-
applicable to an evaluation of the legal
sufficiency of the district's language
program. The Lau Guidelines were
formulated by the Department follow-
ing the Supreme Court's decision in
Lau v. Nichols, 414 U.S. 563, 94 S.Ct.
786, 39 L.Ed.2d 1 (1974). In Lau, the
Supreme Court determined that a
school district's failure to provide any
English language assistance to sub-
stantial numbers of non-English
speaking Chinese students enrolled in
the district's schools violated Title VI
because this failure denied these
students "a meaningful opportunity to
participate in the educational pro-
gram" offered by the school district,
414 U.S. at 568, 94 S.Ct. at 789. Lau
involved a school district which
offered many non-English speaking
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students no assistance in developing
English language skills; in declaring
such an omission unlawful, the Court
did not dictate the form such assist-
ance must take. Indeed the Court
specifically noted that the school dis-
trict might undertake any one of
several permissible courses of lan-
guage remediation:

Teaching English to the students of
Chinese ancestry who do not speak the lan-
guage is one choice. Giving instruction to
this group in Chinese is another. There
may be others. Id. at 565, 94 S.Ct. at 787.

The petitioners in Lau did not speci-
fically request, nor did the Court
require, court ordered relief in the
form of bilingual education; the plain-
tiffs in that case sought only "that the
Board of Education be directed to
zpply its expertise to the prob-
lem...." Id.

Following the Supreme Court's
decision in Lau, HEW developed the
Lau Guidelines as a suggested com-
pliance plan for school distOcts which,
as a result of Lau, were in violation of
Title VI because they failed to provide
any English language assistance to
studlnts having limited English pro-
ficiency. Clearly, Raymondville is not
culf)able of such a failure. Under these
circumstances, the fact that Ray-
mondville provides (and long has

provided) a program of language
remediation which 'differs in some
respects from these guidelines is, as
the opinion of the Reviewing Authority
for the OCR noted, "not in itself suf-
ficient to rule that program unlawful
in the first instance."

The Lau Guidelines were the result
of a policy conference organized by
HEW; these guidelines were not de-
veloped through the usual administra-
tive procedures employed to draft ad-
ministrative rules or regulations. The
Lau Guidelines were never published
in the Federal Register. Since the De
partment itself in Zits administrative
decision found that RISD's departure
from the Lau Guidelines was not
determinative of the question whether



the district complied with Title VI, we
do not think that these guidelines are
the sort of-administrative document to
which- we customarily give great

deference in our determinations of
compliance with a statute.

We must confess to serious doubts
not only about the relevance of the
Lau Guidelines to this case but also
about the continuing vitality of the
rationale of the Supreme Court's
opinion in Lau v. Nichols which gave
rise to those guidelines. Lau was
written prior to Washington v. Davis,
426 U.S. 229, 96 S.Ct. 2040, 48
L.Ed.2d 597 (1976), in which the
Court held that a discriminatory pur-
pose, and not simply a disparate
impact, must be shown to establish a
violation of the Equal Protection
Clause, and University of California
Regents v. Bakke, 438 U.S. 265, 98
S.Ct. 2733, 57 L.Ed.2d 750 (1978), in
which, as we have already noted, a
majority of the court interpreted Title
Vi to be coextensive with the Equal
Protection-Clause:-Jpstice Brennan's
opinion (in which Justices White,
Marshall and Blackmun joined) in
Bakke explicitly acknowlek: -I that
these developments raised serious
questions about the vitality of Lau.

We recognize that Lau. especially when
read in light of our subsequent decision in
Washington v. Davis, 426 U.S. 229 [96
S.Ct. 2040, 48 L.Ed.2d 597] fl Z,-;,5), which
rejected the general proposition that
governmental action is unconstitutional
solely because it has a racially dispropor-
tionate ,rnpact, may be read as being
predicati upon the view that. at least
under seine circumstances, Title VI pro
scribes conduct which 'might not be pro-
hibited by the Constitution. Since we are
now of the opinion, for the reasons set
forth above, that Title VI's standard, appli-
cable alike to public and private recipients
of federal funds, is no broader than the
Constitution's, we have serious doubts con-
cerning the correctness of what appears to
be the premise of that decision. Id. at 352
98 S.Ct. at 2779.

Although the Supreme Court in
Bakke did not expressly overrule La's,
as we noted above, we understand the

clear import of Bakke to be that Title
VI, like the Equal Protection Clause,.
is violated only by conduct animated
by an intent to discriminate and not
by conduct which, although benignly
motivated, has a differential impact on
persons of different races. Whatever
the deficiencies of the RISD's program
of language remediation may be, we
do not think it can seriously be as-
serted that this program was intended
or designed to discriminate against
Mexican-American students in the
district. Thus, we think it cannot be
said that the arguable inadequacies of
the program render it violative of Title
VI.

Plaintiffs, however, do not base
their legal challenge to the district's
language program solely or. Title VI.
They also claim that the district's
current program is unlawful under
§ 1703(f) of the EEOA which makes it
unlawful for an educational agency to
fail to take "appropriate action to
overcome language barriers that
impede equal participation by its
students in its instructional pro-
grams." As we noted above in dis-
secting the Meaning of § 1703(d) of
the EEOA, we have very little legisla-
tive history from which to glean the
Congressional intent behind the
EEOA's provisions. Thus, as we did in
examining § 1703(d), we shall adhere
closely to the plain language of §1703
(f) in defining the meaning of this
provision. Unlike subsections (a) and
(e) of § 1703, § 1703(f) does not
contain language that explicitly in-
corporates an intent requirement nor,
like § 1703(d) which we construed
above, does this subsection employ
-words such as "discrimination" whose
legal definition has been understood to
incorporate an intent requirement.
Although we have not previously
explicitly considered this question, in
Morales v. Shannon, supra, we
assumed that the failure of an educa-
tional agency to undertake appro-
priate efforts to remedy the language
deficiencies of its students, regardless
of whether such a failure is motivated
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by an intent to discriminate against
those students, would violate § 1703
(f) and we think that such a construc-
tion of that subsection is most con-
sistent with the plain meaning of the
language employed in § I703(f). Thus,
although serious doubts exist about
the continuing vitality of Lau v.

Nichols as a judicial interpretation of
the requirements of Title VI or the
fourteenth amendment, the essential
holding of Lau, i.e., that schools are
not free to ignore the "need of limited
English speaking children for lan-
guage assistance to enable them to
participate in the instructional
program of the district, has now been
legislated by Congress, acting pur-
suant to its power to enforce the four-
teenth amendment, in § 1703(f).9 The
difficult question presented by plain-
tiffs' challenge to the current language
mediation programs in RISD is
really whether Congress in enacting
§ I703(f) intended to go beyond the
essential requirement of Lau, that the
schools do something, and impose,
through the use of the term "appro-
priate action" a more specific obliga-
tion on state and local educational
authorities.

We do not believe that Congress, at
the time it adopted the EEOA, in-

tended to require local educational
authorities to adopt any particular
type of language, remediation pro-
gram. At the same time Congress en-
acted the EEOA, lit passed the Bilin-
gual Education Act of 1974, 20 U.S.C.
§ 880b et seq. (1976). The Bilingual
Educational Act established a pro-
gram of federal financial assistance in-

tended to encourage local educational
authorities to develop and implement
bilingual education programs. The
Bilingual Education Act implicitly em-
bodied a recognition that bilingual
education programs were still in ex-
perimental stages and that a variety of
programs and techpiques would have
to be tried before it could be deter-
mined which were most efficacious.
Thus, although the Act empowered
the U.S. Office of Education to
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develop model programs, Congress ex-
pressly directed that the state and
local agencies receiving funds uncle:
the Act were not required to adopt

one of these model programs but were
free to develop their own. Conf.Rep.
No. 93-1026, °3d Cong., 2nd Sess.
(1974), reprinted in (1974J U.S.Code
Cong. & Ad.News 4093, 4206.

We note that although Congress en-
acted both' the Bilingual Education
Act and the EEOA as part of the 1974

amendments to the Elementary and
Secondary Education Act, Congress,
in describing the remedial obligation it
sought to impose on the states in the
EEOA, did not specify that a state
must provide a program of "bilingual
education" to all limited English
speaking students. We think Congress'
use of the less specific term, "appro-
priate action," rather than "bilingual
education," indicates that Congress
intended to leave state and local ed-
ucational authorities a substantial
amount of latitude in choosing the

programs and techniques they would
use to meet their obligations Under the
EEOA. However, by including an
obligation to address the problem of
language barriers in the EEOA and
granting limited English speaking
students a private, right of action to
enforce that obligation in § 1706,
Congress also must have intended to
insure that schools made a genuine
rind good faith effort, consistent with
'.oval circumstances and resources, to
remedy the language deficiencies of
their students and deliberately placed
on federal courts the difficult respon-
sibility of determining whether that

\ obligation had been met.

Congress has provided us with
almost no guidance, in the form of
text or legislative history, to assist us

in determining whether a school
district's language remediation efforts
are "appropriate." Thus we find our-
selves confronted with a type of task
which federal courts are ill-equipped
to perform and which we are often
criticized for undertakingprescrib
ing substantive standards and policies;



for institutions whose g^vernance is

properly reserved to other levels and
branches of our government (i.e., state
and local educational agencies) which
are better able to assimilate and assess
the knowledge of professionals in the
field. Confronted, reluctantly, with
this type of tall. in this case, we have
attempted to devise a mode of analysis
which will permit ourselves and the
lower courts to fulfill the responsi-
bility Congress has assigned to us
without unduly substituting our
educational values and theories for the
educational and political decisions re-
served to state or local school au-
thorities or the expert knowledge of
educators.

In a case such es this one in
which the appropriateness of a parti-
culaii school system's language re-

program is challenged
'under § 1703(f), we believe that the

responsibility of the federal court is
threefold. First, the court must
examine carefully the evidence the
record contains concerning the sound-
ness of the education al theory or prin-
ciples upon which the challenged pro-
gram is based. This, of Course, is not to
be done with any eye toward discern-
ing the relative merits of sound but
competing bodies of expert educa-
tional opinion, for choosing between
sound but competing theories is

properly left to the educators and
public officials charged with respon-
sibility for directing the educational
policy of a school system. The state of
the art in the area of language re-
mediation may well be such that re-
spected authorities legitimately differ
as to the best type of educational
program foi limited English speaking
students and we do not believe that
Congress is enacting § 1703(f) in-
tended to make the resolution of these
differences the province of federal
courts. T court's revonsibility,
insofar as eaucational theory is con
cerned, is only to ascertain that a
school system is pursUing a program
informed by an educational theory

recognized as sound by some experts
in the field or, at least, deemed a legiti-
mate experimental strategy.

The court's second inquiry would
be whether the programs and prac-
tices actually used by a school system
are reasonably calculated to imple-
ment effectively the educational
theory adopted-by the school. We do
not, believe that it may fairly.be said
that a school system is taking ap-
propriate- action_ tojemedy language
barriers if, despite the adoption of a
promising theory, they system fails to
follow through with practices, re-
sources and personnel necessary to
transform the theory into reality.

Finally, a determination that a
school system has adopted a sound
program for alleviating they language
barriers impeding the educational
progress of some of its students and
made bona fide\ efforts to make the
program work does not necessarily
end the court's inquiry into the ap-
propriateness of the system's actions.
If a school's program, although piem-
ised on a legitimate educational
theory and implemcmed through
the use of adequate techniques, fails,s.
after being employed for a period of
time sufficient to give the plan a legi-
timate trial, td produce results
indicating that the language barriers
confronting students are actually
being overcome, that program may, at
that point; no longer constitute ap-
propriate action as far as that school
is concerned. We do not believe

Congress intended that under
§ 1703(f) a school would be free to
persist in a policy which, although it

may have been "appropriate" when
adopted, in the sense that there were
sound expectations for success and
bona fideefforts to make the program
work, has, in practice, proved a
failure.

With this framework to guide our
analysis we now turn to resiew the
district court's determinatio.. thqt the
RISD's current language remediation
programs were "appropriate actiOn"
within the meaning of § 1703((). IM-
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plicit in this conclusion was a deter-
mination that the district had ade-
quately implemented a sound pro-
gram. In conducting this review, we
shall consider this conclusion as a
determination of a mixed question of
fact and law. Therefore we shall be
concerned with determining whether
this conclusion was adequately, sup-
ported by subsidiary findings of fact
which do not appear clearly er-
roneous.

In this case, the plaintiffs' challenge
to the appropriateness of the RISD's
efforts to overcome the language bar-
riers of its students does not rest on an
argument over the soundness of the
educational policy being pursued by
the district, but rather on the alleged
inadequacy of the program-actually
implemented by -the district.° Plain-
tiffs contend that in three areas essen-
tial to the adequacy of a bilingual
programcurriculum, staff and test-
ingRaymondville falls short. Plain-
tiffs contend that although RISD ;Air-
ports to offer a bilingual education
program in grades K-3, the district's
curriculum actually overemphasizes
the development of reading and
writing skills in English to 'the detri-
ment of education in other areas such
as mathematics and science, mid that,
as a result, children whose first
-language was Spanish emerge from
the bilingual education program be-
hind their classmates in these other
areas. The record in this case does not
support plaintiffs' allegation that the
educational program-for predominant-
ly Spanish speaking students in grades
K-3 provides significantly less atten-
tion to these other areas than does the
curriculum used in the English lan-
guage dominant classrooms. The
bilingual education manual developed
by the district outlines the basic class-
room schedules for both Spanish
dominant classrooms and English

'dominant classrooms. These schedules
indicate that students in the Spanish
language dominant classrooms spend
almost exactly the same amount of
classroom. time on math, science and
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social studies as do their counterparts
in the predominantly English speak-
ing classrooms. The extra time that
Spanish language dominant children
spend on language development is

drawn almost entirely from what
might fairly be deemed the "extras"
rather than the basic skills com-
ponents of the elementary school
curriculum, e.g., naps, music, creative
writing and physical education.

Even if we accept this allegation as
true, however, we do not think that a
school system which provides limited
English speaking students with a
curriculum, during the early part of
their school career, which has, as its
primary objective, the development of
literacy in English, has failed to fulfill
its obligations under § 1703(0, even if
the result of such a program is an
interim sacrifice of learning in other
areas during this period. The language
of § I703(f) speaks in terms of taking
action "to overcome language bar-
riers" which impede the "equal parti-
cipation" of limited English speaking
children in the regular instructional
program. We believe the statute
clearly contemplates that provision of
a program placing primary emphasis
on the development of English lan-
guage skills would constitute "ap-
propriate action."

Limited English speaking
students entering-school face a task
not encountered by:students who are
already proficient in English. Since the
nuMber of hoUrs in any school day is
limited, some of the time which
limited English speaking children will
spend learning English may be
devoted to other subjects by students
who entered school already proficient
in English. In order to be able ulti-
mately. to participate equally with the
students_ who entered school with an
English language :background, the
limited EilgliTh speaking students will
have to -acquire both English Ian.
guage proficiency comparable to that
of the average native speakers and to
recoup any deficits, which they may



incur in other areas of the curriculum
as a result of iiiii-extzkupenditure of
time on English language-develop-
ment. We understand § 1703(f) to
impose on educational agencies not
only an obligation to overcome the
direct obstacle to learning w!.ich the
language barrier itself poses, but also a
duty to provide limited English speak-
ing ability students with assistance in
other areas of the curriculum where
their equal participation may be im-
paired because of deficits incurred
during participation in an agency's
language remediation program. If no
remedial action is taken to overcome
the academic deficits that limited
English speaking students may incur
during a period of intensive language
training, then the language barrier,
although itself remedied, might, never-
theless, pose ,a lingering and indirect
impediment to these students' equal
participation in the regular instruc-
tional program. We also believe, how-
ever, that § 1703(f) leaves schools free
to determine whether they wish to dis-
charge these obligations sim ultaneous-
ly, by implementing a program de-
signed to keep limited English speak-
ing students at grade levcl in other
areas of the curriculum by providing
instruction in their native language at
the' same time that an English lan-
guage development effort is pursued,
or to address these problems in
sequence, by focusing first on the
development of English language
skills and then later providing stu-
dents with compensatory and supple-
mental education to remedy defi-
ciencies in other areas which they may
develop during this period. In short,
§ 1703(0 leaves schools free to deter-
mine the sequence and manner in
which limited English speaking
students tackle this dual challenge, so
long as the schools design programs
'which are reasonably calculated to
enable these students to attain parity
of participation in the standard in-
structional program within a reason-
able length of time after they enter the
school system. Therefore, we disagree

with plaintiffs' assertion that a school
system which chooses to focus first on
English language development and
later provides students with an inten-
sive remedial program to help them
catch up in other areas of the curri-
culum has failed to fulfill its statutory
obligation under § 1703(f).

Although we therefore find no
merit in the plaintiffs' claim that
RISD's language remediation pro-
grams are inappropriate under §1703
because of the emphasis the curricu-
lum allegedly places on English lan-
guage development in the primary
grades, we are more troubled by the
plaintiffs' allegations that the dis-
trict's implementation of the program
has been severely deficient in the area
of preparing its teachers for bilingual
education. Although the plaintiffs
raised this issue below and introduced
evidence addressed to it, the district
court made no findings on the ade-
quacy of the teacher training program
employed by RISD." We begin by'
noting that any school. district that
chooses to fulfill its obligations under
§ 1703 by means of a bilingual educa-
tion program has undertaken a re-
sponsibility to provide teachers who
are able competently to teach in such
a program. The record in this case in-
dicates that some of the teachers em-
ployed in the RISD bilingual program
have a very limited command of
'Spanish, despite completion of the
TEA course. Plaintiffs' expert witness,
Dr. Jose Cardenas, was one of the
bilingual educators who participated
in the original design of the 100 hour
continuing education course given to
teachers already employed in RISD in
order to prepare them to teach, bi-
lingual classes. He testified that a sub-
sequent evaluation of the program
showed that although it was effective
in introducing teachers to the metho-
dology of bilingual education and pre-
paring them to teach the cultural
history and awareness components of
th bilingual education program, the
course, was "a dismal failure in the
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development of sufficient proficiency
in a language other than English to
qualify the people for teaching bilin-
gual programs." Although the wit-
nesses familiar with the bilingual
teachers in the Raymondville schools
did not testify quite as vividly to the
program's inadequacy, testimony of
those involved in the RISD's program
suggested that despite completion of
the 100 hour course, some of the dis
trict's English speaking teachers were
inadequately prepared to teach in a
bilingual classroom. Mr. Inez Ibarra,
who was employed by the district as
bilingual supervisor prior to his ap-
pointment to the principalship of L.C.
Sniith School in 1977, testified in the
administrative hearing that he had ob-
served the teachers in the bilingual
program at Raymondville and that
some of the teachers had difficulty
communicating in Spanish in the class-
room and that there were teachers
in the program who taught almost ex-
clusively in English, using Spanish, at
most, one day per week. He also des-
cribed the evaluation program used to
determine the Spanish proficiency of
the teachers at the end of the 100 hour
Course. Teachers were required to
write a paragraph in Spanish. Since in
completing this task, they_were per-
mitted to use a Spanish-English
dictionary, Ibarra acknowledged that
this was not a valid measure of their
Spanish vocabulary. Teachers also
read orally from a Spanish language
text and answered oral questions ad-
dressed to them by the RISD certifi-
cation committee. There was no
formal grading of the examination;
the certification committee had no
guide to measure the Spanish lan-
guage vocabulary of the teachers
based on their performance on the
exam. Thus, it may well have been im-
possible for the committee to deter-
mine whether the teachers had mas-
tered even the 700 word.vocabulary
the TEA had deemed the minimum to
enable a teacher to work effectively in
a bilingual elementary classroom.
Following the examination, the com-
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mittee would have an informal dis-
cussion among themselves and decide
whether or not the teacher was qual-
ified. Mr. Ibarra testified that the
certification committee had approved
some teachers who were, in his
opinion, in need of more training
"much more than what they were
given.",

The record in, this case thus raises
serious doubts about the actual lan-
guage competency of the teachers em-
ployed in bilingual classrooms by
RISD and about the degree to which
the district is making a genuine effort
to assess and improve the qualifica-
tions of its bilingual teachers. As in
any educational program, qualified
teachers are a critical component of
the success of a language remediation
program. A bilingual education pro-
gram, however sound in theory, is

clearly unlikely to have a significant
impact on the language barriers con-
fronting limited English speaking
school children, if the teachers
charged with day-to-day responsibility
for educating these children are
termed "qualified" despite the fact
that they operate in the classroom
under their own unremedied language
disability: The use of Spanish speaking
aides may be an appropriate interim
measure, but such aides cannot, RISD
acknowledges, take the place of
qualified bilingual teachers. The
record in this case strongly suggests
that the efforts RISD has made to
overcome the language barriers con-
fronting many of the teachers assigned
to the bilingual education program are
inadequate. On this record, we think a
finding 'to the contrary would be
clearly erroneous. Nor can there be
any question that deficiencies in the
in-service training of teachers for bi-
lingual classrooms seriously under -
minethe promise of the district's bilin-
gual education program. Until defi-
ciencies in this aspect of the program's
implementation are remedied, we do
not think RISD can be deemed to be
taking "appropriate action" to over-
come the language disabilities of its



students. Although we certainly hope
and expect that RISD will attempt to
hire teachers who are already qualified
to teach in a bilingual classroom as
positions become available, we are by
no means suggesting that tea'chers
already employed by the district
should be replaced or that the district
is limited to hiring only teachers who
are already qualified to teach in a
bilingual program. We are requiring
only that RISD undertake further
measures to improve the ability of any
teacher, whether now or hereafter
employed, to teach effectively in a
bilingual classroom.

On the current record, it is im-
possible for us to determine the extent
to which the language deficiencies of
some members of RISD's staff are the
result of the inadequacies inherent in
TEA's 100 hour program (including
the 700 word requirement which may
be an insufficient vocabulary) or the
extent to which these deficiencies
reflect a failure to master the material
in that course. Therefore, on remand,
the district court should attempt to
identify more precisely the cause or
causes of the Spanish language defi-
ciencies experienced by some of the
RISD's teachers and should require
both TEA and RISD to devise an im-
proved in-service training program
and, an adequate testing or evaluation
procedure to assess the qualifications
of teachers completing this program.12

The third specific area in which
plaintiffs claim that RISD programs
are seriously deficient is in the testing
and evaluation of students having
limited English proficiency. Plain-

,

tiffs claim first that the language
dominance placement test used to
evaluate students entering Raymond-
ville schools is inadequate. Although it
appears that at the time of the ad-
ministrative hearing in this case, RISD
was not employing one of the lan-
guage tests approved by the TEA, by
the time of the trial in this civil suit
RISD had adopted a test approved for
this purpose by TEA. None of plain-
tiffs' expert witnesses testified that this

test was an inappropriate one.° Thus,
we do not think there is any reason to
believe that the district deficient in
the area of initial evalitation of
students entering the bilingual pro-
gram.

A more difficult question is whether
the testing RISD employs to measure
the progress of students in the bilin-
gual education program is adequate.
Plaintiffs contend, RISD apparently
does not deny, and we agree that
proper testing and :valuation is essen-
tial in determining the progress of
students involved in a bilingual pro-
gram and ultimately, in evaluating the
program itself. In their brief, plain-
tiffs contend that RISD's testing pro-
gram is inadequate because the limited
English speaking students in the bi-
lingual program are not tested in their
own language to determine their
progress in areas of. the curriculum
other than English language literacy
skills. Although cluing the bilingual
program Spanish speaking students.
receive much of their instruction in
these other areas in the Spanish
language, the achievement level of
these students is tested, in part, by the
use of standardized English language
achievement tests. No standardized
Spanish language tests are used. Plain:
tiffs contend that testing the achieve-
ment levels of children,' who are ad-
mittedly not yet literate in English and
are receiving instruction in another
language, through the use of an
English language achievement test,
does not meaningfully assess their
achievement, any more than it does
their ability, a contention with which
we can scarcely disagree.

Valid testing of students' progress in
these areas is, we believe, essential to
measure the adequacy of a language
remediation program. The progress of
limited English speaking students in
these other areas of the curriculum
must be measured by means of a stan-
dardized test in their own language
because no other device is adequate to
determine their progress vis-a-vis that
of their English speaking counter-
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parts. Although, as we acknowledged
above, we do not believe these
students must necessarily be con-
tinuously maintained at grade level
in other areas of instruction during
the period in which they are master-
ing English, these students cannot
be permitted to incur irreparable
academic deficits during this period.
Only by measuring the actual progress
of students in these areas during the
language remediation program can
it be determined that such irremed-
iable deficiencies are not being in-
curredErTfie -district court on remand
should require both TEA and RISD to
irriftlement an adequate achievement
test program for RISD in accordance
with this opinion: If, following the dis-
trict court's inquiry into the ability
grouping practices of the district, such
pr tires are allowed to ccfntinue, we
assu that Spanish language ability
tests wottld be employed to place
students who have not yet mastered
the English language satisfactorily in

ability groups.

Finally plaintiffs contend that test
results indicate that the limited
English speaking students who parti-
cipate in the district's bilingual educa-
tion program do not reach a_parity_of
achievement with students who
entered school already proficient in
English at any time throughout the
elementary grades and that since the
district's language program has failed
to establish such parity, .it cannot be
deemed "appropriate action" under
§ 1703(f). Although this question was
raised at the district court level, no
findings were made on this claim.
While under some circumstances it

may be proper for a court to examine
the achievement scores of students
involved in a language remediation
program in order to determine
whether this group appears on the
whole to attain parity of participation
with other students, we do not think
that such an inquiry is, as yet, ap-
propriate with regard to RISD. Such
an inquiry may become proper after
the inadequacies in the implementa-
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tion of the RISD's program, which we
have identified, have, been corrected
and the program has operated with
the benefit of these improvements for
a period of time sufficient to expedt
meaningful results."

To summarize, we affirm the dis-
trict court's conclusion that RISD's
bilingual education program is not
violative of Title VI; however, we
reverse the district court's judgment
with respect to the other issues pre-
sented on appeal and we remand these
issues for further proceedings not in-
consistent with this opinion. Specifi-
cally, on remand, the district court is
to inquire into the history of the RISD
in order to determine whether, in the
past, the district discriminated against
Mexican-Americans, and then to
consider whether the effects of any
such past discrimination have been
fully erased. The answers to these
questions should, as we have noted in
this opinion, illuminate the proper
framework for assessment of the
merits of the plaintiffs' claims that the
ability grouping and employment
practices of RISD are tainted by un-
lawful discrimination. If the court
finds that the current record is lacking
in evidence necessary to its determina-
tion of these questions, it may reopen
the record and invite the parties to
produce additional evidence.

The quesOn of the legality of the
district's language remediation- pro-
gram undir -20 § 1703(f) is
distinct from the ability grouping and
teacher discrimination issues. Be-

cause an effective language remedia-
tion program is essential to the ed-
ucation of many students in Ray-
mondville, we think it imperative that
the district couri, as soon as possible
following the issuance of our
mandate, conduct a hearing to iden-
tify the precise causes of the language
deficiencies affecting some of the
RISD teachers and to establish a time
table for the parties to felow in
devising and implementing a program
to alleviate these deficiencies. The
district court should also assure that



RISD takes whatever steps are neces-
sary to acquire validated Spanish lan-
guage achievement tests for adminis-
tration to students in the bilingual
program at an appropriate time during
the 1981-82 academic year.

AFFIRMED in part, REVERSED
in part and REMANDED.

NOTES

1. The pleadings in this case also contained
an allegation that the school district had
administered the extracurricular programs
of its schools with the purpose and effect of
denying MexicanAmerican students an
equal opportunity to participate in such
activities. The record re.eals no evidence
on this issue and plaintiffs have not re-
asserted this claim on appeal.

\2. In Burdine. the Supreme Court' ela-
borated upon the basic allocation of the
burdens and order of presentation of proof
in a Title VII case alleging discriminatory
treatment which it had enumerated in
McDonnell Douglas Corp. v. Green, 411

\ U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668
(1973). The Court clarified the defendant's

urden of rebuttal by describing it as

fo ows:
Theburden that shifts to the defendant,

therefore, is to rebut the presumption of
discrimination by producing evidence that
the plaintiff was rejected, or someone else
was preferred, for a legitimate, nondis
criminatory reason. The defendant need
not persuade the court that it was actually
motivated by the proffered reasons.... It
is sufficient if the defendant's evidence
raises a genuine issue of fact as to whether
it discriminated against the plaintiff. To
accomplish this, the defendant must clearly
set forth, through the introduction.. of
admissible evidence, the reasons for the
plaintiffs rejection.U.S. at, 101 S.Ct.
at 1094 (footnotes omitted).

Although the Court's opinion in Ourdine
ckarly disapproves of this circuit's previous
practice of requiring the defendant in a
Title VII case to prove the existence of
legitimate non-discriminatory reasons for a
challenged employment decision by a pre-
ponderance of the evidence, we do not
believe that Burdine affects the burden
shifting device we have long employed in
the distinctive context of claims alleging
discrimination, whether in employment or

'other areas, by a school district with a

history of unlawful segregation. The
analysis we have employed in this latter
type of case is not derived from McDonnell
Douglas; even as we employed the nowclis-
approved "preponderance of the evidence"
requirement in most Title VII contexts, \ we
distinguished the situation where a claim
of employment discrimination was lodged
against a school district which formerly
operated a dual school system and imposed
the even stiffer "clear and convincing"
standard. Lee v. Conecuh County Board Of
Education, 634 F.2d 959 (5th Cir. 1981).
The 1: pplication of this standard under
these circumstances, is consistent with the
type of presumptions approved by the
Supreme Court in Swann v. Charlotte.
Mecklenburg Board of Education, 402 U.S.
I, 91 S.Ct. 1267, 28 L.Ed.2d 554 (1971) (it)
school district which formerly operated
segregated dual system, burden placed or
district to establish that continued
existence of some-one-race schools .is nof
the result of present or past discriminatory
action by the district) and Keyes v. School';
District No. 1. Denver, Colo., 413 U.S.'
189, 208, 93 S.Ct. 2686, 2697, 37 L.Ed.2d
548 (1973) ("finding of intentionally i
segregative school board actions in a'
meaningful portion of a school system ...
creates a presumption that other segre-
gated schooling within the system is not
aditentitious ... and shifts to these
authorities the burden of proving that
other segregated schools within the system
are not also the result of intentionally seg.
regative actions.") We do not believe the
Court in Burdine intended to affect the
manner in which -this court 'has applied a
presumption similar to that recognized in
Swann and Keyes, to place on school
districts having a history of unlawful dis-
crimination a more onerous burden of
rebuttal in an employment discrimination
case than is usually imposed on defendant
in a Title VII case.

3. The record contains evidence that al-
though Rayrhondville has always operated
only one secondary school facility, at-
tended by both Anglo and Mexican-Ameri
can students, there was historically, seg-
gregation of Mexican-American students
at the elementary school level. From
school board minutes it appears that in the
early decades of this century RISD
operated schools on only one campus.
There were separate buildings or wings of
buildings on this one site for the "Mexican
School" and the "American School," both
of which provided instruction in the .ele-
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mentary grades, and the secondary school
which housed junior high and high school
students.

In 1947, overcrowding at the central
campus prompted a proposal that RISD
operate another elementary school at a dif-

ferent site in northwest Raymondville and
to establish attendance zones' for elemen-
tary students. This proposal met with
organized and vocal oppositioI from the
Mexican-American community. The
League of Claited Latin-American Citi-
zens petitioned the board to consider
another location for the new school and
complained that the proposed site coupled
with the new attendance 'zone policy would
result in the establishment of a school at-
tended almost exclusively by Mexican -
Americans. The school and neverthe-
less proceeded to open a school on the
northwest Raymondville si e. This school,
known first as the San Jacinto school and
later as the North Ward school, was
housed in old military barracks. This
school was closed and the L.C. Smith
school was built on the same site in 1962.
We note that although the northwest
camptis has apparently been a virtually all-
Mexican-American school, it is not clear
from the record that the main campus ele-
mer :hool was ever exclusively, or
eve', 1

.irily, Anglo and it is certainly
not so today. It is clear, however, that as a

result of the manner in which attendance
zones were defined, the, Anglo students
were concentrated at the main campus
elementary school facilities. At that
campus, Mexican-American students were
apparently instructed in separate classes
during the first three elementary grades in

an effort to provide English language in-
struction; classrooms at the main elemen-
tary school were integrated'beginning with
the fourth grade. The record in this case
does not contain evidence from which we
can ,determine whether, despite this

`history, RISD has now fully remedied the',
effects of these practices and operates a
unitary system.

4. We assume that the segregation result-
ing from a language remediation program
would be minimized to the greatest extent
possible and that the programs would have
as a goal the integrafion of the Spanish-
speaking student into the English lan-

guage classroom as soon as possible and
thus that these programs would not result
in segregation that would permeate all
areas of the curriculum or all grade levels

5. Singleton v. Jackson Municipal Separate
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School District, 419 F.2d 1211 (5th Cir.
1970) which set forth the standard form
desegregation order in this circuit, re-

quired, inter alia, that: .

Staff members who work directly with
children, and professional staff who work
on the administrative level will be hired,
assigned, promoted, paid, demoted, dis-
missed and otherwise treated without
regard to race, color or national origin. Id.
at 1218.

6. The district court's failure to make
findings regarding the history of RISD
does not impair our review of the merits of
plaintiffs claims that inadequacies of the
district's language remediation programs
render it unlawful because this claim is
premised only on Title VI and the EEOA.
The plaintiffs in this case do not argue that
the current English language disabilities
affecting some of the Mexican - American
students in Raymondville are the product
of past discrimination or that the district is
obligated to provide bilingual education or
other forms of language remediation as
part of a remedy for past discrimination.
Cf. United States v. State of Texas, 506
F.Supp. 405 (E.D. Tex. 1981).

7. '..3D's program was apparently adopted
in compliance with Tex.Ed.Code Ann.
§ 2L451 (Vernon 1980 Supp.) which re-
quired local school districts to provide
bilingual programs for students in kinder-
garten through third grade. The Texas
legislature, although requiring and funding
bilingual education programs has, never-
theless, provided that English shall be the
basic language of instruction in Texas'
public schools and that bilingual education
may be employed "in those situations when
such instruction is necessary to insure that
[students acquire] reasonable efficiency in
the English language so as not to be
educationally disadvantaged." Tex.Ed.
Code Ann. § 21.109 (Vernon 1980 Supp.).

8. We think § 1703(f) clearly imposes on an
educational agency a duty to/take ap-
propriate action to remedy the language
barriers of transfer students as well as the
obstacles confronting students who begin
their education under the auspices of that
agency. However, the challenge presented
by these transfer students clearly poses a
distinctive and difficult problem. Transfer
students nay bOng to their new school
varying amounts\ of previous education in
English or another language; a school
district may enr I Only a few, transfer

students or may ave a rather large re-



volving population of transient or migrant
students who transfer in and out of the
system. Factors such as these may be
relevant to a determination of whether a
school's language remediation program for
such students is appropriate under
§ 1703(f). In this case, neither the plead-
ings nor the record in this case indicates
that the distinctive problems presented and
confronted by these students were ad-
dressed with the care necessary to deter-
mine whether RISD was currently taking
"appropriate action" to meet their needs.
Therefore we shall express no opinion on
this issue in this decision. .

9. In Pennhurst State School v. Haider-
man,U.S., 101 S.Ct. 1531, 67 L.Ed.2d
694 (1981), the Supreme Court was called
upon to determine the meaning of
§ 6010(1) and (2) of the Developmentally
Disabled Assistance and Bill of Rights Act,
42 U.S.C. §§ 6001-6080, which stated in
relevant part that:

CongresS makes the following findings
respecting the rights of persons with
developmental disabilities:

(I) Persons with developmental dis-
abilities have a right to appropriate
treatment, services, and habilitation
for such disabilities. (2) The treat-
ment, services, and habilitation for a
person with developmental disa-
bilities should be designed to maxi-
mize the developmental potential of
the person and should be provided in
the setting that is least restrictive of
the person's liberty. (3) The Federal
Government and the States both have
an obligation to assure that public
funds. are not provided to any institu-
tion ... that (A) does not provide
treatment, services, and habilitation
which are not appropriate to the needs
of such person; or (B) does not meet
the following minimum stan-
dards.... Id. at, 101 S.Ct. at 1537.

Plaintiffs in Pennhurst °urged, and the
Court of Appeals had agreed, that this
section imposed upon states an affirmative
obligation to provide "appropriate treat-
ment" for the disabled and created certain
substantive rightS in their favor and a
private right of action to sue for protec-
tion of these rights. The Supreme Court
disagreed. The Court, at the outset,
analyzed the statute to determine whether
Congress in enacting it had acted pur-
suant to § 5 of the fourteenth amendment
or pursuant to the Spending rower and

cautioned against .-implying a Congres-
sional intent to act pursuant to § 5 of the
fourteenth amendment, especially where
such a construction would result in the im
position of affirmative obligations on the
states. Id. at ,101 S.Ct. 1538.

Although we are sensitive to the need
for restraint recognized by the Court in
Pennhurst, it is undisputed in this case, and
indeed indisputable, that in enacting the
EEOA Congress acted pursuant to the
powers given it in § 5 of the fourteenth
amendment. The general declaration of
policy contained in § 1701 and § 1702 of
the EEOA expresses Congress' intent that
the Act specify certain guarantees of equal
opportunity and identify remedies for
violations of these guarantees pursuant to
its own powers under the fourteenth
amendment without modifying or
diminishing the authority of the courts to
enforce the provisions of that amendment.

10. The district court in its memorandum
opinion observes that there was "almost
total disagreement amongst the witnesses,
experts and lay persons, as to the benefits
of bilingual education and as to the proper
method of implementing a bilingual educa-
tion program if determined to be in the best
interests of the students." Insofar as this
statement was intended to suggest that
there was uncertainty and disagreement
manifested in the record about the effec-
tiveness of the bilingual education program
currently conducted in Raymondville, it is
certainly correct: However, this statement
should not be understood aS suggesting
that the record in this case presents a
dispute about the value of bilingual educa-
tion programs in general. The issue in this
case was not the soundness or efficacy of
bilingual education as an approach to
language remediation, but rather the
adequacy of the actual program imple-
mented by RISD.

11. The only reference to the district's in-
service teacher training program in the
district court's memorandum opinion was
an observation that RISD "is training non-
Spanish speaking teachers in accordance
with a State-administered program." This
observation does not constitute a finding
that this program was an adequate one, nor
a finding that RISD teachers who complete
the program are adequately prepared to be
effective teachers in a bilingual classroom.

12. On remand, the district court should, of
course, consider any improvements which
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may have been effected in RISD's in-
service training program during the
pendency of this litigation.

13. Dr. lose Cardenas, plaintiffs principal
expert witness on the subject of bilingual
education, testified that he had no objec-
tion to the tests recommended by TEA for
use in assessing students entering a bilin-
gual education program. R. at- 291. Mr.
Inez Ibarra, employed as principal of the
L.C. Smith School at the time of trial in
this case and who had previously served as
bilingual education supervisor for RISD,
testified that RISD had adopted, for use
beginning in the academic year 1978-79,
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the Powell Test for language placement
which was "on top of the list" approved by
TEA. R. at 366.
14. We note also, that even in a case where
inquiry into .the results of a program is
timely, achievement test scores of students
should ry.,t be considered the only defi-
nitive measure of a program's effectiveness
in remedying language barriers. Low test
scores may well reflect many obstacles to
learning other than language. We have no
doubt that the process of delineating the
causes of differences in performance
-among students may well be a complicated
one.


